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TO THE HONORABLE STUART M. BERNSTEIN,
UNITED STATES BANKRUPTCY JUDGE:

Waypoint Leasing Holdings Ltd. and certain of itdbsidiaries and affiliates, as
debtors and debtors in possession (collectively, Trebtors’) in the above-captioned chapter 11
cases (collectively, theChapter 11 Case9y, respectfully submit this memorandum of law
(the ‘Memorandum”) in support of the confirmation of thehird Amended Chapter 11 Plan of
Liquidation of Waypoint Leasing Holdings Ltd. artd Affiliated DebtordECF No. 871] (as
amended, supplemented, restated, or modified fime to time, the Plan”)! pursuant to section
1129 of title 11 of the United States Code (tBarikruptcy Code”). In support of confirmation,
the Debtors respectfully represent as follows:

PRELIMINARY STATEMENT

1. Only eight months after the Debtors commenced tikdsspter 11 Cases
with minimal liquidity and an urgent need to sélkir assets to preserve their value, the Debtors
now seek to conclude their Chapter 11 Cases pursioarthe Plan, which has received
overwhelming support from the Debtors’ credito’s outlined below, the Court approved the
sale of substantially all of the Debtors’ asset®ugh several simultaneous sale transactions
following rigorous marketing efforts and extensivententious, and difficult arm’s-length
negotiations with several groups of parties whocarginuing to operate the Debtors’ business on
a going-concern basis, thereby preserving thegbbse large majority of the Debtors’ employees
and the value of the Debtors’ business platformsuBstantial portion of the proceeds resulting

from the sale of the Debtors’ helicopter leasingtfpkm was paid to the WAC Lenders

! Capitalized terms used but not otherwise herefimei shall have the meaning ascribed to such témrtiee Plan,
the Plan Supplement (as defined below), oififselosure Statement for Second Amended Modifiegh€h11 Plan
of Liquidation of Waypoint Leasing Holdings Ltd.datts Affiliated DebtordECF No. 819] (the Disclosure
Statement), as applicable.
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immediately following the sale closings, and a jportvas set aside to fund the winddown of the
Debtors’ Estates and their non-Debtor subsidiarigsridwide (the Winddown” and
the “‘Winddown Account”), in accordance with a budget approved by the WR€hders
(the "Winddown Budget’). Having successfully conducted this highly cdexpprocess within
the framework of chapter 11, the Debtors must nmalize the resolution of their Chapter 11
Cases by reaching the ultimate goal in any chaiiterase — the confirmation of their PlaBee
Bank of Am. Nat’l Tr. & Sav. Ass'n v. 203 N. La8dht. P’ship 526 U.S. 434, 465 n.4 (1999)
(“Confirmation of a plan . . . is the statutory §ohevery chapter 11 case.”).

2. Under the difficult circumstances that the Debtfmsnd themselves in
resulting from external market factors, they hagerbable to achieve the best possible outcome
for their creditors. The Plan reflects a negodagelution that maximizes the value of the Debtors’
assets while minimizing the Claims against the Dehthereby allowing the Debtors and the Plan
Administrator to effectuate the Winddown in a ceffteient manner. The Plan has been accepted
by 97.86% in amount and 94.66% in number of thddrsl of Claims who were entitled to vote to
accept or reject the Plan and who actually votedsathe Plan’s voting Classe3.he Plan reflects
the input of a number of the Debtors’ creditors #mel Office of the United States Trustee. No
party in interest objected to the confirmationiad Plan. The support for the Plan speaks volumes
about its fairness and the good-faith efforts upatering the Plan that culminated in its filing.

3. This Memorandum addresses the requirements foiromtfon of the Plan
under the Bankruptcy Code and demonstrates thatPlhe@ satisfies each confirmation

requirement, thereby warranting prompt confirmatma implementation of the Plan in the best

2 A table summarizing the results of the voting foa Plan, broken down by WAC Group or Debtor, adiegple, is
attached hereto &xhibit B .
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interests of the Debtors and their stakeholdeis: tiie reasons stated in this Memorandum, the
Court should confirm the Plan. A proposed ordenficming the Plan has been filed
contemporaneously herewith (tHeréposed Confirmation Order”).

BACKGROUND

4, On November 25, 2018 (theétition Date’), the Debtors each commenced
with this Court a voluntary case under chapter fithe Bankruptcy Code. The Debtors are
authorized to continue to operate their busines$ m@anage their properties as debtors in
possession pursuant to sections 1107(a) and 11ib@ &ankruptcy Code. No trustee, examiner,
or statutory committee of creditors has been appdinn these Chapter 11 Cases. On
November 27, 2018, the Court entered an order patdo Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure authorizing the joint admmaisbn and procedural consolidation of these
Chapter 11 CasesSeeECF No. 25.

A. The Plan and the Disclosure Statement

5. On April 8, 2019, the Debtors filed tl@ghapter 11 Plan of Liquidation of
Waypoint Leasing Holdings Ltd. and Its Affiliateeddors [ECF No. 696] and th®isclosure
Statement for Chapter 11 Plan of Liquidation of Wawpt Leasing Holdings Ltd. and Its Affiliated
Debtors[ECF No. 697], as well as thdotion of Debtors for Entry of an Order (I) Approg
(A) Proposed Disclosure Statement, (B) Solicitatond VotingProcedures, and (C) Notice and
Objection Procedures faConfirmation of Debtors’ Plan, and (II) Granting Re&d ReliefECF
No. 699] (the Disclosure Statement Motiori)). Amended versions of the Plan and Disclosure
Statement were filed on April 26, 2019 [ECF Nosl a8d 732, respectively], May 29, 2019 [ECF
Nos. 802 and 803, respectively], and June 4, 2ELF[Nos. 818 and 819, respectively]. In
addition, on June 26, 2019, the Debtors filedNlogice of Filing Plan Supplement in Connection

with Second Amended Modified Chapter 11 Plan ofiidation of Waypoint Leasing Holdings
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Ltd. and Its Affiliated DebtorfECF No. 845] (the Plan Supplement). Amended versions of
the Plan and the Plan Supplement were filed conteamgously herewith in advance of the
Confirmation Hearing [ECF Nos. 871 and 873, regpels.

6. On June 4, 2019, this Court entered an order apgyahe Disclosure
Statement Motion [ECF No. 816] (theDisclosure Statement Ordet). Pursuant to the
Disclosure Statement Order, the Court (i) establisbertain solicitation and voting procedures
with respect to the Plan (th&dlicitation and Voting Procedures); (ii) established notice and
objection procedures with respect to the Plan‘{Nmtice and Objection Procedure®); (iii) set
July 3, 2019 as the Voting Deadline; (iv) set BjI019 as the Confirmation Objection Deadline;
and (v) scheduled the Confirmation Hearing to comeeeon July 25, 2019.

B. Solicitation of Votes on the Plan

7. On June 11, 2019, in accordance with the DiscloStagement Order, the
Debtors commenced the solicitation of votes to picoereject the Plan. Specifically, the Debtors
caused Kurtzman Carson Consultants LLC to disteilmatpies of the Disclosure Statement, the
Plan, and the applicable form of ballot with votimgtructions (the Ballot”) to the holders of
Claims entitled to vote on the PlaBeeSolicitation Affidavit (as defined below). Thedgiosure
Statement Order established May 31, 2019 as theny®ecord Date for determining which
holders of Claims were entitled to vote on the Plafhe voting period ended at 4:00 p.m.
(prevailing Eastern Time) on July 3, 2019, the WgtDeadline.

8. Pursuant to the Disclosure Statement Order's $atfion and Voting
Procedures, the Debtors were not required to setites from the holders of Claims and Interests,
as applicable, in Classes 1A through 20A, 1B thha2@B, 1F through 18F, and 20F, as each such
Class is unimpaired by the Plan and is conclusipefsumed to accept the Plan under section

1126(f) of the Bankruptcy Code. Disclosure Staten@rder § lll.F. Additionally, the Debtors
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were not required to solicit votes from the holdef€laims and Interests in Classes 1D through
3D, 6D through 8D, and 19G, as each such Classhilireceive any distribution or retain any
property pursuant to the Plan and is conclusivelgmnded to reject the Plan under section 1126(Q)
of the Bankruptcy Code. Disclosure Statement Ofél.G. Finally, the Debtors were not
required to solicit votes from the holders of Claim Classes 1E through 20E, as each such Class
is impaired under the Plan, but is conclusivelyspreed to accept the Plan as Plan proponents.
Disclosure Statement Order | Ill.G. The Debtods However, distribute notices of non-voting
status to the members of the above-listed Claskesewotes to accept or reject the Plan were not
solicited pursuant to the Disclosure Statement Cgddlotice and Objection Procedures.
Disclosure Statement Order { Ill.A.; Solicitatioffidavit § 21-22.

9. In addition, the Debtors published notice of thenfdanation Hearing in
The New York Timg#ational Edition),The Financial Time§Worldwide Edition), andAviation
Week & Space Technolg@gs evidenced by th&ffidavit of Publication re Notice of (1) Approval
of Disclosure Statement; (II) Establishment of MgtRecord Date; (I1) Hearing on Confirmation
of the Plan and Procedures for Objecting to Conétion of the Plan; and (IV) Procedures and
Deadline for Voting on the Plan in the New York @smFinancial Times, and Aviation Week &
Space Technologfiled on June 18, 2019 [ECF No. 837].

C. Objections to the Plan

10.  Pursuant to the Disclosure Statement Order, thdi@mation Objection
Deadline for the Plan was July 8, 2F1®isclosure Statement Order 7 1.3. No objectimnthe

Plan were filed. This is consistent with the féett nearly 98% in amount and 95% in number of

3 The Confirmation Objection Deadline was extendét respect to certain limited issues for SunTRestk, as both
the administrative agent and the collateral agadeuthe WAC7 Credit Agreement, and Macquarie RE ks both
the WAC1 Administrative Agent and a WAC Lender undee WAC1 Credit Agreement, the WAC3 Credit
Agreement, and the WAC6 Credit Agreement, untiy I, 2019.
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the holders of Claims who were entitled to votadoept or reject the Plan and who actually voted
across the Plan’s voting Classes voted to acce®ldmn. Thus, the Debtors are proceeding to the
Confirmation Hearing with a fully consensual Plan.
FACTS
11. Except as set forth herein, the pertinent factatirg to the Chapter 11
Cases and the Plan are set forth in the First Degldbations, the Disclosure Statement, the Plan,
and the Plan Supplement. In addition, prior tocontemporaneously with the filing of this
Memorandum, the following documents have been fiteslpport of confirmation of the Plan:
a. Declaration of William Transier in Support of Camfation of the
Third Amended Chapter 11 Plan of Liquidation of Wapt
Leasing Holdings Ltd. and Its Affiliated DebtdiSCF No. 874]
(the “Transier Declaration”);
b. Declaration of Robert A. Del Genio in Support ofnBonation of
the Third Amended Chapter 11 Plan of LiquidationVédypoint
Leasing Holdings Ltd. and Its Affiliated DebtdiSCF No. 875]
(the “Del Genio Declaratiori);
C. Certification of Leticia Sanchez with Respect te Trabulation of
Votes on the Second Amended Modified Chapter 1h Bfa
Liquidation of Waypoint Leasing Holdings Ltd. artd Affiliated
Debtors[ECF No. 861] (théVoting Certification ”); and
d. Affidavit of ServicECF No. 838] (the Solicitation Affidavit ).
12.  All facts referenced in the Transier Declaratid® Del Genio Declaration,
and the Voting Certification are incorporated heras though set forth fully at length. Certain
additional facts may be provided by live testim@tythe Confirmation Hearing, if necessary, or

at the request of the Court. As necessary, spdaifts from the Chapter 11 Cases will be referred

to in this Memorandum in connection with the dissos of applicable legal principles.
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A. The Sale Transactions

13. Because of the liquidity crisis that the Debtorpanenced at the time of
the commencement of the Chapter 11 Cases and nikéise, highly degradable nature of the
Debtors’ assets, the all-encompassing theme undgrite Debtors’ marketing and sale process
was the need to negotiate a sale of their helicdjgtet as expeditiously as possible. Indeed, the
Macquarie Purchase Agreement contained a provgsioviding for a “Closing Delay Payment,”
such that the purchase price that Macquarie Raftriceasing Holdings Limited Mlacquarie”)
would pay to the Debtors for substantially all béit assets would decrease by $200,000 every
day past January 31, 2019, until the Macquarie $edasaction actually closed. By moving as
quickly as they did to consummate the below-desdribales, the Debtors were able to largely
preserve the value of their business platform gsiag concern and capture a substantial portion
of the value of their asset base, to the beneth®WAC Lenders.

14. The WAC9 Credit Bid was a credit bid for (i) 200%tloe equity of WAC9
and (ii) all profit participating notes issued byA®W9 or any of its subsidiaries. The aggregate
consideration provided was a credit bid for 100%hef obligations under the WAC Facility for
WACY9, in an amount not less than $60,464,373.7%efims of the dollar-denominated tranche of
the credit agreement obligations) and €33,588,4B8(ir0terms of the euro-denominated tranche
of the credit agreement obligations) as of thein@pslate and $3,569,259.39 in cash for the exit
payment. A hearing to consider the WAC9 Sale Taetisn was held on February 12, 2019, and
this Court entered an order approving the WAC9 Rase Agreement on February 14, 2019 [ECF
No. 441]. The WAC9 Sale Transaction closed on ety 26, 2019.

15. The WAC12 Credit Bid was a credit bid for (i) 10086 the equity of
WAC12 and (ii) all profit participating notes isslby WAC12 or any of its subsidiaries. The

aggregate consideration provided was a credit dndl00% of the obligations under the WAC
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Facility for WAC12, in an amount not less than $Xiflion and $2,805,839.67 in cash for the
exit payment. A hearing to consider the WAC12 Jasnsaction was held on February 12, 2019,
and this Court entered an order approving the WARLZhase Agreement on February 14, 2019
[ECF No. 440]. The WAC12 Sale Transaction closedrebruary 28, 2019.

16. The WAC2 Credit Bid was a credit bid for substdhtiall of the assets of
WAC?2, including (i) 100% of the beneficial interesif certain trust subsidiaries of WAC2 and
(ii) aircraft and related leases and certain o#issets owned by WAC2, as identified in the WAC2
Credit Bid. The aggregate consideration provideas va credit bid of $18,340,000 and
$4,449,500.00 in cash for the winddown payment. héaring to consider the WAC2 Sale
Transaction was held on March 12, 2019, and thisriGentered an order approving the WAC2
Purchase Agreement on March 13, 2019 [ECF No. 5Z& WAC2 Sale Transaction closed on
March 28, 2019.

17. Pursuant to the Macquarie Purchase Agreement, Naeguacquired
substantially all of the remaining assets of thetDes, including one-hundred and twenty aircratft,
all outstanding leases with respect to such aiicrafated parts, tooling and other inventory,
certain leases for real estate, intellectual ptypand certain other contracts for total consitdera
of approximately $445 million. A hearing to corsidhe Macquarie Sale Transaction was held
on February 12, 2019, and this Court entered arroapproving the Macquarie Purchase
Agreement on February 15, 2019 [ECF No. 444]. Waequarie Sale Transaction closed on
March 13, 2019.

B. The Debtors’ Chapter 11 Plan of Liquidation

18. The Plan constitutes a joint chapter 11 plan faheaf the Debtors. The
classification and treatment of Claims and Inter@stthe Plan apply to all of the Debtors. The

primary objectives of the Plan are to provide a ma@tsm to implement the disposition of the
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Debtors’ remaining assets, to distribute the remgimet sale proceeds in conformity with the
distribution scheme provided by the Bankruptcy Caae prior orders of this Court, and to
establish procedures and oversight for the Winddanch liquidation of each of the Debtors in
accordance with applicable local law. Pursuarth&Order (I) Approving Purchase Agreement
Among Debtors and Macquarie, (I1) Authorizing Sali€ertain of Debtors’ Assets Free and Clear
of Liens, Claims, Encumbrances, and Other Intere@ld) Authorizing Assumption and
Assignment of Certain Executory Contracts and Umegd_eases in Connection Therewith, and
(IV) Granting Related ReligECF No. 444] (the Macquarie Sale Order’), upon the closing of
the Macquarie Sale Transaction, the balance o$altes proceeds was partially distributed to the
WAC Lenders with the remainder set aside and akat#o either the Winddown Account, the
Fee Reserve Account, or the WAC Lenders’ respeatagh collateral accounts as Holdback
Amounts. The Macquarie Sale Order provides that lilance of any remaining Holdback
Amounts will be distributed to the WAC Lenders e Effective Date of the Plan.

19. The Plan divides Claims and Interests into Debtougs for the purposes
of describing their treatment under the Plan, taling votes, and making distributions. The Plan
also provides for the satisfaction of other typé€laims that do not require classification, such
as Administrative Expense Claims and Priority Tdai@s. The allowance, classification, and
treatment of all Allowed Claims and Allowed Inteiesinder the Plan is designed to take into
account and conform to the relative priority arghts of such Claims and Interests in each Class
in connection with any contractual, legal, and &hle subordination rights relating thereto.

20.  Under the Plan, William Transier will serve as Blan Administrator upon
the Effective Date of the Plan to, among otherghjr{i) make distributions to holders of Allowed

Claims in accordance with the Plan; (ii) direct aoadtrol the liquidation, sale, and/or abandoning
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of the remaining assets of the Debtors; (iii) diraaod control the Winddown, including the

dissolution, liquidation, striking off, or similarction to wind down each of the Debtors and their
direct and indirect non-Debtor subsidiaries andiatis; (iv) control and effectuate the Claims

reconciliation process; and (v) close the ChapieCases.

21.  The Plan Administrator will, among other thinggestthe Debtors and their
non-Debtor subsidiaries towards a quick and effic/inddown after the Effective Date of the
Plan, subject to the oversight of the Plan Ovetsigard pursuant to the Plan Oversight Board
Bylaws (as discussed below). The Plan Administratd be tasked with winding down more
than 100 entities across nearly 20 jurisdictiombglly in accordance with a budget approved by
the WAC Lenders. Given the global nature of thebtDes’ helicopter leasing business, the
Winddown will require coordination with and oversigof a number of professionals around the
world. Each of the relevant jurisdictions has salélifferent available forms of liquidation
proceedings that can vary greatly in cost and durat For example, in China, a voluntary
liquidation can take as little as three months eost $6,000, while a court-supervised bankruptcy
proceeding could last up to a year and cost $400,8dmilarly, in Bermuda, a member’s voluntary
liquidation can take as little as five weeks andgt&10,000, while a compulsory winddown could
last up to three years and cost $150,000. Fun¥ieding down each of the Debtors’ Irish entities
could take anywhere from six months to two yeai$ @st anywhere from a nominal amount to
over €30,000 per entity based on the liquidatioacpeding utilized. Satisfying local law
requirements and accessing the quickest and cheégeglation option in each Debtor’s
jurisdiction is ultimately a key to the efficienseiof the limited funds in the Winddown Account,
completing the Winddown as quickly as possible, @etdrning any remaining funds reserved for

the Winddown to those WAC Lenders who have a réveasy interest in the Winddown Account.

10
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22. The Plan and the Plan Supplement represent amdtréfle terms negotiated
with the WAC Lenders regarding, among other things,distributions to the WAC Lenders, the
creation and appointment of the Plan Oversight 8a&sponsible for overseeing the Plan
Administrator in his implementation and administratof the Plan pursuant to the terms of the
Plan Oversight Board Bylaws, and the dispositiothefDebtors’ few remaining assets. Because
the WAC Lenders collectively hold approximately @3% in amount of the aggregate Claims
asserted against the Debtors, the Debtors weret@lsiecure the overwhelming support of their
creditors by negotiating a chapter 11 plan witlmsessupported by all of the WAC Agents and
nearly all of the WAC Lenders.

23. The Plan and the Plan Supplement were the subjestensive good-faith
negotiations between the Debtors and the WAC Lemden the weeks leading up to the
Confirmation Hearing, the Debtors engaged the WA€hders in extensive arm’s-length
negotiations with the goal of maximizing the valfethe Debtors’ assets and conducting the
Winddown in a cost-efficient manner. The goodHaiature of these negotiations is evidenced
by, among other things, the various iterationsheflan and the Plan Supplement that were filed
with the Court. As demonstrated by its fully camsgal nature and the fact that every voting Class
voted overwhelmingly to accept it, the Plan strikesappropriate balance for all stakeholders.

JURISDICTION

24. This Court has jurisdiction over these Chapter ldseS pursuant to
28 U.S.C. 88157 and 1334, and the Amended StanOimter of Reference M-431, dated
January 31, 2012 (Preska, C.J.). The confirmaifahe Plan is a core proceeding pursuant to 28
U.S.C. 8§ 157(b) and the Court has jurisdiction mtee a final order with respect thereto. The

Debtors are eligible debtors under section 109 it t11 of the United States Code

11
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(the ‘Bankruptcy Code”). Venue is proper before the Court pursuant8dJ2S.C. 88 1408 and
1409.

ARGUMENT

25.  This Memorandum is divided into three parts. Pamddresses the
requirements for confirmation of the Plan undertisac1129 of the Bankruptcy Code and
demonstrates the satisfaction of each such reqameand the achievement of the objectives of
chapter 11 of the Bankruptcy Code. Part Il addres®rtain limited modifications to the Plan.
Part Il addresses the entry of the Proposed Guoafion Order.

l. THE PLAN SATISFIES SECTION 1129 OF THE BANKRUPTCY CODE AND
SHOULD BE APPROVED

26. To achieve confirmation of the Plan, the Debtorstmdemonstrate by a
preponderance of the evidence that the Plan sstiséiction 1129(a) of the Bankruptcy Co8ee,
e.g, In re Chemtura Corp439 B.R. 561, 608 (Bankr. S.D.N.Y. 2010) (intéwcitations omitted);

In re Young Broad. Inc430 B.R. 99, 128 (Bankr. S.D.N.Y. 2010) (interaghtions omitted).

27. Through filings with the Court and the evidenceb® presented at the
Confirmation Hearing, including the Transier Deatson, the Del Genio Declaration, and the
Voting Certification submitted in support of thenfiomation of the Plan, the Debtors will
demonstrate, by a preponderance of the evidenaealihof the applicable subsections of section
1129 of the Bankruptcy Code have been satisfied mespect to the Plan, and, therefore, the Plan
should be confirmed.

A. Section 1129(a)(1) of the Bankruptcy Code — The RiaComplies with All
Applicable Provisions of the Bankruptcy Code

28.  Under section 1129(a)(1) of the Bankruptcy Coddaa must comply with
the applicable provisions of the Bankruptcy Codlae legislative history of section 1129(a)(1) of

the Bankruptcy Code explains that this provisioooanpasses the requirements of sections 1122

12
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and 1123 of the Bankruptcy Code governing the tlaaton of claims and the contents of the
plan, respectively.SeeS.Rer. No. 95-989, at 126 (1978); H.ReP. No. 95-595, at 412 (1977);
see also Kane v. Johns-Manville Cofm re Johns-Manville Corp, 843 F.2d 636, 648-49 (2d
Cir. 1988). As demonstrated below, the Plan fallynplies with the requirements of sections
1122 and 1123 of the Bankruptcy Code, as well db ali other applicable provisions of the
Bankruptcy Code.

a. The Classification of Claims and Interests Compliéh Section 1122 of
the Bankruptcy Code

29. Section 1122 of the Bankruptcy Code provides tlaaplan may place a
claim or an interest in a particular class onlgu€h claim or interest is substantially similatte
other claims or interests of such class.” 11 U.SQ122(a). Under this section, a plan may
provide for multiple classes of claims or interem$ésdong as each claim or interest within a class
is substantially similar to the other claims oengsts in that class. In addition, substantiathilar
claims may not be classified separately when donari illegitimate reason. Courts interpreting
section 1122(a) of the Bankruptcy Code generalljolgh separate classification of claims if a
reasonable basis exists for the classificatiorediredaims within a particular class are substdiytia
similar. See, e.gAetna Cas. & Sur. Co. v. Clerk, U.S. Bankr. ColliY,, NY (In re Chateaugay
Corp.), 89 F.3d 942, 949 (2d Cir. 1996) (stating thaassification is constrained by two straight-
forward rules: Dissimilar claims may not be clagsiftogether; similar claims may be classified
separately only for a legitimate reason”).

30. The classification scheme of the Plan complies withBankruptcy Code.
Generally, the Plan incorporates a “waterfall” slfisation and distribution scheme that follows
the statutory priorities prescribed by the Bankeypfode. All Claims and Interests within a

particular Class have the same or similar rightsirey the Debtors. The Plan provides for the

13



18-13648-smb Doc 876 Filed 07/22/19 Entered 07/22/19 23:23:22 Main Document
Pg 27 of 92

separate classification of Claims and InteresthiegnDebtors based upon differences in the legal
nature and/or priority of such Claims and Interastaccordance with applicable law, generally

grouping Claims based on the particular debt faeslior instruments that created the secured

obligations underlying such Claims.

31. The Plan designates the following classes of Claintsinterests:

Class Type of Claim or Interest
Classes 1A through 20A Priority Non-Tax Claims against the Debtors
Classes 1B through 20B Other Secured Claims against the Debtors
Class 1C WAC1 Secured Claims against the WAC1 Group
Class 2C WAC?2 Secured Claims against the WAC2 Group
Class 3C WAC3 Secured Claims against the WAC3 Group
Class 6C WACG6 Secured Claims against the WAC6 Group
Class 7C WAC7 Secured Claims against the WAC7 Group
Class 8C WACS8 Secured Claims against the WAC8 Group
Class 10C WAC10 Secured Claims against WAC10
Class 1D General Unsecured Claims against the WAC1 Group
Class 2D General Unsecured Claims against the WAC2 Group
Class 3D General Unsecured Claims against the WAC3 Group
Class 4D General Unsecured Claims against WAC4
Class 5(i)D General Unsecured Claims against WAC5
Class 5(ii)D General Unsecured Claims against MSN 2047 Trust
Class 5(iii)D General Unsecured Claims against MSN 2057 Trust
Class 5(iv)D General Unsecured Claims against MSN 14786 Trust
Class 5(v)D General Unsecured Claims against WLUK5A
Class 6D General Unsecured Claims against the WAC6 Group
Class 7D General Unsecured Claims against the WAC7 Group
Class 8D General Unsecured Claims against the WAC8 Group
Class 10(i)D General Unsecured Claims against WAC10
Class 10(ii))D General Unsecured Claims against MSN 2826 Trust
Class 10(iii)D General Unsecured Claims against MSN 2879 Trust
Class 10(iv)D General Unsecured Claims against MSN 2916 Trust
Class 11(i)D General Unsecured Claims against WAC11
Class 11(ii))D General Unsecured Claims against WAG
Class 11(iii)D General Unsecured Claims against MSN 2905 Trust
Class 14(i)D General Unsecured Claims against WAC14
Class 14(ii))D General Unsecured Claims against WAC5B
Class 15D General Unsecured Claims against WAC15

4 In accordance with section 1123(a)(1) of the Baptay Code, Administrative Expense Claims, Feer@aiand
Priority Tax Claims have not been classified.
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Class Type of Claim or Interest
Class 16D General Unsecured Claims against WLIL
Class 17D General Unsecured Claims against LuxCo
Class 18D General Unsecured Claims against LuxCo Euro
Class 19D General Unsecured Claims against Holdings
Class 20D General Unsecured Claims against Services
Classes 1E through 20E Intercompany Claims against the Debtors
Classes 1F through 18F and 20FOther Interests in the Debtors
Class 19G Holdings Interests

SeePlan § 3.3. Each of the Claims or Interests ihgeaticular Class is substantially similar to
all of the other Claims or Interests in such Cla8scordingly, the classification of Claims and
Interests in the Plan complies with section 1122hef Bankruptcy Code.See In re Charter
Commc’ng 419 B.R. 221, 264 n.35 (Bankr. S.D.N.Y. 2009)p(aiking that debtors “enjoy
considerable discretion when classifying similaircks in different classes”).

i. The Classification of Secured Claims

The Secured Claims in Classes 1B through 20B, OC3€, 6C, 7C, 8C, and 10C
are not substantially similar to each other andtreeparate classification. The collateral sea@urin
the Claims in each such Class is different thanctiiateral securing the Claims in each of the
other such Classes. Likewise, each of these Glass#ains Claims arising from different debt
instruments, possessing different rights, and ltadifferent obligations. As a result, each Class
of Secured Claims contains holders with unique lleggonomic, and voting interests.
Accordingly, the separate classification of theseused Claims is permissible and appropriate
under section 1122(a) of the Bankruptcy Code.

ii. The Classification of Unsecured Claims

32. The Plan classifies all unsecured, nonpriority @&in Classes 1D, 2D, 3D,
4D, 5())D, 5(ii)D, 5(iii)D, 5(iv)D, 5(v)D, 6D, 7D8D, 10(i)D, 10(ii)D, 10(ii)D, 10(iv)D, 11(i)D,

11(i)D, 11(iii)D, 14(i)D, 14(ii)D, 15D, 16D, 17D018D, 19D, and 20D. As unsecured, nonpriority
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creditors, the holders of Claims in these Classedesally and economically distinct from the

holders of Secured Claims in other Classes andtseparate classification. Further, the
unsecured, nonpriority Claims against different @ebare not substantially similar to each other
and merit their separate classification.

iil. The Classification of Interests

33. The Interests in Class 19G (Holdings Interestsy @xist at the overall
corporate parent, Holdings. The Interests in @add- through 18F and 20F (Other Interests in
the Debtors) do not exist at Holdings. The Classésterests for the other Debtors are Classes 1F
through 18F and 20F, each of which contains Interfes a different Debtor.

34. Based upon the foregoing, the Debtors submit thatRlan’s proposed
classification of Claims and Interests is reasomainid appropriate. Accordingly, the Debtors
submit that the Plan satisfies the requirementeofion 1122(a) of the Bankruptcy Code.

b. The Required Contents of the Plan Under SectioBE)f the Bankruptcy
Code

35.  Section 1123(a) of the Bankruptcy Code sets faetles requirements with
which the proponent of every chapter 11 plan, othan individual debtors, must comply. As
demonstrated herein, the Plan fully complies wabheof these enumerated requirements.

i. Section 1123(a)(1) of the Bankruptcy Code — Degignaf Classes
of Claims and Interests

36. Section 1123(a)(1) of the Bankruptcy Code requihe$ a plan designate
classes of claims and interests subject to setd@®2 of the Bankruptcy Code. Section 3.3 of the
Plan designates the separate Classes of Claimsnésigbsts, as discussed in detail above.

Accordingly, the Plan satisfies the requirementseattion 1123(a)(1) of the Bankruptcy Code.
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ii. Section 1123(a)(2) of the Bankruptcy Code — Clagbes Are
Unimpaired Under the Plan

37.  Section 1123(a)(2) of the Bankruptcy Code requargdan to specify any
class of claims or interests that is unimpairedeuntde plan. Section 3.3 of the Plan specifies tha
Classes 1A through 20A (Priority Non-Tax Claims iaghathe Debtors), Classes 1B through 20B
(Other Secured Claims against the Debtors), anss€lF through 18F and 20F (Other Interests
in the Debtors) are unimpaired (collectively, théintmpaired Classe$). Accordingly, the Plan
satisfies the requirements of section 1123(a)(2h@Bankruptcy Code.

iil. Section 1123(a)(3) of the Bankruptcy Code — Treatmé Classes
that Are Impaired Under the Plan

38.  Section 1123(a)(3) of the Bankruptcy Code requirgdan to specify the
treatment of impaired classes of claims or intatestrticle IV of the Plan sets forth the treatment
of Classes 1C through 3C and 6C through 8C (SecQtadns against the WAC Groups),
Class 10C (WAC10 Secured Claims against WAC10)<&la 1D through 3D and 6D through 8D
(General Unsecured Claims against the WAC Grouplss 4D (General Unsecured Claims
against WAC4), Class 5(i)D (General Unsecured Gaagainst WAC5), Class 5(ii)D (General
Unsecured Claims against MSN 2047 Trust), ClasgB({General Unsecured Claims against
MSN 2057 Trust), Class 5(iv)D (General Unsecure@ir@ against MSN 14786 Trust),
Class 5(v)D (General Unsecured Claims against WLRAK® lass 10(i))D (General Unsecured
Claims against WAC10), Class 10(ii)D (General Unsed Claims against MSN 2826 Trust),
Class 10(ii)D (General Unsecured Claims againstNVEB79 Trust), Class 10(iv)D (General
Unsecured Claims against MSN 2916 Trust), ClasgLiGeneral Unsecured Claims against
WAC11), Class 11(ii)D (General Unsecured ClaimsimggaWAG), Class 11(iii)D (General
Unsecured Claims against MSN 2905 Trust), Clasgl4General Unsecured Claims against

WAC14), Class 14(ii))D (General Unsecured ClaimsirsgjaWAC5B), Class 15D (General
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Unsecured Claims against WAC15), Class 16D (Gendraecured Claims against WLIL),
Class 17D (General Unsecured Claims against LuxClass 18D (General Unsecured Claims
against LuxCo Euro), Class 19D (General Unsecur&dmS against Holdings), Class 20D
(General Unsecured Claims against Services), GlasBethrough 20E (Intercompany Claims
against the Debtors), and Class 19G (Holdings éstsj (collectively, thelfnpaired Classes$),
each of which is impaired under the Plan. Accaylyinthe Plan satisfies the requirements of
section 1123(a)(3) of the Bankruptcy Code.

iv. Section 1123(a)(4) of the Bankruptcy Code — Equadaiment
Within Each Class

39. Section 1123(a)(4) of the Bankruptcy Code requinas a plan provide the
same treatment for each claim or interest withipadicular class unless any claim or interest
holder thereto agrees to less favorable treatnhant the other members of such class. Article IV
of the Plan specifies the treatment of Claims awmerests in each respective Class and, as required
by section 1123(a)(4) of the Bankruptcy Code, piesifor the same treatment by the Debtors for
each Claim or Interest in each respective Cladesarthe holder of a particular Claim or Interest
has voluntarily agreed to less favorable treatnfi@nsuch Claim or Interest as compared to the
Class’s other members by granting the Acceptingn@@at Releases (as defined below) through
voting to accept the Plan. In that circumstancehsholder of a Claim or Interest granting the
Accepting Claimant Releases is agreeing to beddeatguably less favorably than the other
members of its Class. Accordingly, the Plan sassthe requirements of section 1123(a)(4) of
the Bankruptcy Code.

V. Section 1123(a)(5) of the Bankruptcy Code — AdegjlMdéans for
Implementation

40. Section 1123(a)(5) of the Bankruptcy Code requiteg a plan provide

“adequate means for the plan’s implementation.”U13.C. § 1123(a)(5). The Plan and the Plan
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Supplement provide adequate means for the implatientof the Plan by creating the structure
and mechanisms for the Debtors to distribute anyameing cash and to wind down themselves
and their non-Debtor subsidiaries. Section 5#hefPlan provides for the appointment of the Plan
Administrator for each of the Debtors for the pupof, among other things, administering claims
and any remaining assets, making distributions, wamading down the Debtors’ estates.
Section 5.3 of the Plan provides for the appointnoénhe Plan Oversight Board for the purpose
of overseeing the Plan Administrator and his impgatation and administration of the Plan.
Section 5.5 of the Plan governs corporate actiateuthe Plan. Section 5.12 of the Plan provides
for the deemed substantive consolidation of the WW3Gups for certain limited purposes related
to the Plan, including making distributions undes Plar?. Section 5.14 of the Plan provides that
the funds in the Winddown Account shall be avadatad fund the expenses of the Debtors and
their non-Debtor subsidiaries incurred in taking sheps to cause each Debtor to wind down, sell,
and otherwise liquidate or abandon its assets pat$a Section 6.5 of the Plan. Accordingly, the
Plan satisfies the requirements of section 1123 a@)(the Bankruptcy Code.

Vi. Section 1123(a)(6) of the Bankruptcy Code — Prdibibion the
Issuance of Non-Voting Securities

41.  Section 1123(a)(6) of the Bankruptcy Code prohithits issuance of non-
voting securities, and requires the amendmentd#fidor’'s corporate charter to so provide. This
section of the Bankruptcy Code also requires thatebtor’'s corporate charter provide an

appropriate distribution of voting power among thesses of securities possessing voting power.

5 Substantive consolidation of the WAC Groups, dSa@¢h in the Plan, is in the best interests @ Bebtors, the
WAC Groups, and all holders of Claims. Such sutigta consolidation is appropriate and equitableabse no
holders of Claims or Interests will be harmed assalt, and is fair, equitable, and reasonableit bf the nature of
the Secured Claims of the WAC Lenders. Finallghssubstantive consolidation was only effectedr aftee notice
and opportunity for a hearing with respect ther&ee In re CHC Grp. LtdCase No. 16-31854 (BJH) (Bankr. N.D.
Tex. Mar. 3, 2017) [ECF No. 1794 pproving “the deemed consolidation of the Debtorghe limited purpose of
Plan Distribution”).
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The Plan is a liquidating plan and the corporageten of each Debtor will, as soon as practicable
after the Effective Date of the Plan, no longervhéd and existing, and so the requirement to
amend such corporate charters is inapplicable. ohhenew securities to be issued under the Plan
pursuant to Section 4.39 of the Plan are votingisies in order to allow the Plan Administrator
to control Holdings. Accordingly, the Plan sagsfithe requirements of section 1123(a)(6) of the
Bankruptcy Code.

Vii. Section 1123(a)(7) of the Bankruptcy Code — ProwisiRegarding
Directors and Officers

42.  Section 1123(a)(7) of the Bankruptcy Code requihed a plan “contain
only provisions that are consistent with the inséseof creditors and equity security holders and
with public policy with respect to the manner olesgion of any officer, director, or trustee under
the plan and any successor to such officer, direotdrustee.” 11 U.S.C. § 1123(a)(7). William
Transier was disclosed as the Plan Administratabject to the terms of the Plan Administrator
Agreement, pursuant to Section 5.4 of the Plare mamber representatives of the Plan Oversight
Board were disclosed pursuant to Exhibit B of ttenFSupplement. The composition of each
board of directors or managers, as applicable,tartthe extent applicable, any remaining officers,
was disclosed prior to the Confirmation Hearingxhibit E of the Plan Supplement in accordance
with section 1129(a)(5) of the Bankruptcy Code.ctBa 6.2 of the Plan, which governs the
manner of the selection of any officer, directorm@mnager pursuant to the Plan, is consistent with
the interests of holders of Claims and Interests \aith public policy. Accordingly, the Plan
satisfies the requirements of section 1123(a)(Th@Bankruptcy Code.

Viii. Section 1123(a)(8) of the Bankruptcy Code — Not ligaible

43. The Debtors are not individuals in these Chapte€Cades. Accordingly,

section 1123(a)(8) of the Bankruptcy Code is nqiiapble to the Plan.
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C. The Plan Complies with Section 1123(b) of the Baptky Code

44,  Section 1123(b) of the Bankruptcy Code sets foite permissive
provisions that may be incorporated into a chaptgrlan. As demonstrated below, each provision
of the Plan is consistent with section 1123(b)hef Bankruptcy Code.

i. Section 1123(b)(1) of the Bankruptcy Code — Impaintrof Claims
and Interests

45.  Section 1123(b)(1) of the Bankruptcy Code providest a plan “may
impair or leave unimpaired any class of claimsused or unsecured, or of interests.” 11 U.S.C.
8§ 1123(b)(1). Claims and Interests in the Impaif@ldsses are impaired and are receiving
appropriate treatment under the Plan. Claims amdrédsts in the Unimpaired Classes are
unimpaired and are also receiving appropriatertreat under the Plan. Accordingly, the Plan is
consistent with section 1123(b)(1) of the Bankrypg@ode.

ii. Section 1123(b)(2) of the Bankruptcy Code — Exesu@ontracts

46. Section 1123(b)(2) of the Bankruptcy Code providest a plan may
provide for the assumption, assumption and assighme rejection of executory contracts and
unexpired leases pursuant to section 365 of thé&maicy Code. Section 9.1 of the Plan provides
that, on the Effective Date of the Plan, each Et@guContract not previously rejected, assumed,
or assumed and assigned shall be deemed autonyatapatted pursuant to sections 365 and 1123
of the Bankruptcy Code, unless such Executory @etiti(i) is identified for assumption in the
Plan Supplement; (ii) as of the Effective Datehef Plan, is subject to a pending motion to assume
such Executory Contract; (iii) is a contract, ingtent, release, indenture, or other agreement or
document entered into in connection with the Pdairfiv) is a D&O Policy. Accordingly, the Plan

is consistent with section 1123(b)(2) of the Baiitcy Code.
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iil. Section 1123(b)(3) of the Bankruptcy Code — Settlethof Claims
and Causes of Action

47.  Section 1123(b)(3)(A) of the Bankruptcy Code allayslan to provide for

“the settlement or adjustment of any claim or iestbelonging to the debtor or to the estate.” 11
U.S.C. 8 1123(b)(3)(A). As permitted by sectior23()(3)(A) of the Bankruptcy Code, and as
discussed in detail below, Section 11.5 of the Plavides for a release of certain Claims and
Causes of Action owned by the Debtors against tlebt@ Released Parties. Section
1123(b)(3)(B) of the Bankruptcy Code allows a plaprovide for “the retention and enforcement
by the debtor” of certain claims or interests. U$.C. § 1123(b)(3)(B). As permitted by section
1123(b)(3)(B) of the Bankruptcy Code, Section 5.the Plan preserves for the Debtors all Causes
of Action, except as otherwise provided in the Riamy an order of this Court, and Section 7.7
of the Plan preserves any rights of setoff or reaoent that the Debtors or the Plan Administrator
may have against the holder of any Claim. Accalyinthe Plan is consistent with section
1123(b)(3) of the Bankruptcy Code.

iv. Section 1123(b)(4) of the Bankruptcy Code — Saleroperty of the
Debtors’ Estates

48. The Plan does not provide for the sale, transferassignment of all or
substantially all of the Debtors’ property andrdfere, section 1123(b)(4) of the Bankruptcy Code
is not applicable to the Plan.

V. Section 1123(b)(5) of the Bankruptcy Code — Modifion of
Creditor Rights

49.  Section 1123(b)(5) of the Bankruptcy Code providiest a plan may
“modify the rights of holders of secured claimshetthan a claim secured only by a security
interest in real property that is the debtor’s pipal residence, or of holders of unsecured claims,

or leave unaffected the rights of holders of amsslof claims.” 11 U.S.C. § 1123(b)(5). As set
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forth in Article 1V of the Plan, the Plan modifitise rights of holders of Claims and Interests in
the Impaired Classes and leaves unaffected thésrfhholders of Claims and Interests in the
Unimpaired Classes. Accordingly, the Plan is csiest with section 1123(b)(5) of the
Bankruptcy Code.

Vi. Section 1123(b)(6) of the Bankruptcy Code — Othepmpriate
Provisions

50. Section 1123(b)(6) of the Bankruptcy Code is ac¢hatl” provision which
permits inclusion in a plan of any appropriate gimn as long as such provision is “not
inconsistent with the applicable provisions of [B&nkruptcy Code].” 11 U.S.C. § 1123(b)(6).
In accordance with section 1123(b)(6) of the Bapkry Code, the Plan contains certain
provisions for (i) distributions to holders of Gfas and Interests; (ii) the resolution of Disputed
Claims; (iii) the allowance of certain Claims; (tje release, injunction, and exculpation
provisions set forth in Article XI of the Plan; (the Winddown of the Debtors and their non-
Debtor subsidiaries; and (vi) the retention of @icurt’s jurisdiction for any matter arising in or
under, or related to, the Chapter 11 Cases, in eash consistent with the applicable provisions
of the Bankruptcy Code and the law of the Uniteat&t Court of Appeals for the Second Circuit
(the “Second Circuit’). Certain of these provisions are discussdca. These provisions are
consistent with the applicable provisions of thenlBaptcy Code and should be approved as an
integral part of the Plan. Accordingly, the Planconsistent with section 1123(b)(6) of the
Bankruptcy Code.

51. Based upon the foregoing, the Plan fully complié® whe requirements of
sections 1122 and 1123 of the Bankruptcy Code,edisaw with all other applicable provisions of
the Bankruptcy Code. Accordingly, the Plan sasfihe requirements of section 1129(a)(1) of

the Bankruptcy Code.
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Vil. The Plan’'s Releases and Exculpation Provisions I8hde
Approved

52. The Plan provides for the release of certain cldagnthe Debtors and their
Estates (theEstate Releas€$ and the release of certain Claims held by certailders of Claims
and Interests (theAtcepting Claimant Releasey, as well as for the exculpation of the
Exculpated Parties (as defined below). The EdRatleases, the Accepting Claimant Releases,
and the Exculpation Provisions (as defined belaw)istegral components of the Plan, consistent
with the Bankruptcy Code, and compliant with thplagable case law and precedent in the Second
Circuit. Moreover, the Estate Releases, the AdaogpClaimant Releases, and the Exculpation
Provisions are the product of extensive, arm’sdlengegotiations conducted in good faith. As
such, and for the reasons set forth below, thet&E&aleases, the Accepting Claimant Releases,
and the Exculpation Provisions should be approved.

(a) The Estate Releases Are Appropriate and Shd@dd
Approved

53.  Section 1123(b)(3)(A) of the Bankruptcy Code sgealfy provides that a
chapter 11 plan may provide for the settlementqrstment of any claim or interest belonging to
the debtor or its estate. Accordingly, Sectiorb{d). of the Plan contains the Estate Releases for
the Debtor Released Parfidsr Claims, judgments, obligations, suits, damagesnands, debts,

remedies, Causes of Action, rights of setoff, otiigts, and liabilities, based on or in any way

6 Section 1.24 of the Plan defind3¢btor Released Partigsas all holders of Claims who vote to accept tlenPas
well as all of the Released Parties; provided, hvewethat the holder of a Claim (other than a Debtoa wholly-

owned direct or indirect subsidiary of a Debtor)owh deemed to have accepted the Plan, but doechatlly vote
to accept the Plan, shall not be a Debtor ReleBsety. Section 1.82 of the Plan defin@eleased Partie5as,

collectively and in each case in their capacitgash, (i) the Debtors; (ii) the WAC Agents (excepthe extent the
Required Lenders under the applicable WAC Facilite to reject the Plan); (iii) the WAC Lenderstthate to

accept the Plan; (iv) the Steering Committee; andmth respect to each of the foregoing (i) througv), their

respective current and former predecessors, suseasd assigns, subsidiaries, and Affiliates, i@adnd their
officers, directors, members, managers, employagsnts, financial advisors, attorneys, accountamtgstment
bankers, consultants, representatives, managemempanies, and other professionals, and such persspective

executors, Estates, servants, and nominees.
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relating to or in any manner arising from, the et their Estates, or their Affiliates; the conduc
of the Debtors’ business; the formulation, prepamatsolicitation, dissemination, negotiation, or
filing of the Forbearance Agreements, the Purclfageements, the Disclosure Statement, the
Plan, or any contract, instrument, release, orrageeement or document created or entered into
in connection therewith; the filing and the progeouof the Chapter 11 Cases; and the pursuit of
the confirmation of the Plan.

(1) The Estate Releases Are an Exercise of the Debtors’
Business Judgment

54. Claims held by a debtor against third parties aop@rty of the debtor’s
estate and may be releaséslee MacArthur Co. v. Johns-Manville Corp. (In rdvds-Manville
Corp.), 837 F.2d 89, 91-92 (2d Cir. 1988ge alsoll U.S.C. § 541(a)(1). When considering
releases by a debtor of non-debtor third partiessyant to section 1123(b)(3)(A) of the
Bankruptcy Code, the appropriate standard is wihetbeh release is a valid exercise of the
debtor’s business judgment and is fair, reasonaipié,in the best interests of the debtor’s estate,
using the standard for the approval of a settlemaeder Bankruptcy Rule 901%edn re Charter
Commc’ns419 B.R. at 257 (“When reviewing releases inlataies plan, courts consider whether
such releases are in the best interest of thee8stalig. 29, 2017 Hr’g Tr. at 11:24-12:) re
Angelica Corp. Case No. 17-10870 (JLG) (Bankr. S.D.N.Y. Aug. 2017) [ECF No. 800]
(holding with respect to a liquidating chapter 1angthat “Courts in this district approved Debtor
Releases when they represent a valid exerciseedDébtor’s business judgment and are in the
best interest of the estate”). Debtors have cenalile leeway in issuing releases of their own
claims, and such releases are considered “uncamngial.” See In re Adelphia Commc’ns Carp.

368 B.R. 140, 263 n.289 (Bankr. S.D.N.Y. 2007).
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55. In determining whether such a release is a valiek@se of a debtor’s
business judgment, the court need not conduct ai“tmal’ of the facts or the merits underlying
each dispute” and the settlement “need not bedkethat the debtor could have obtainebh’re
NIl Holdings, Inc, 536 B.R. 61, 99 (Bankr. S.D.N.Y. 2015) (intercigtions omitted). The “court
should instead canvass the settled issues to setbeviihe settlement falls below the lowest point
in the range of reasonablenessd! at 100 (internal quotations omitted).

When courts in [the Second Circuit] consider whethsettlement

is within the range of reasonableness, they apmdy following

factors: (1) the balance between the litigationssgbility of

success and the settlement’s future benefits;h@)ikelihood of

complex and protracted litigation, with its attentdaexpense,

inconvenience, and delay; (3) the paramount intermescreditors;

(4) whether other parties in interest support @itlesnent; (5) the

nature and breadth of releases to be obtained figexst and

directors; (6) the competency and experience ofiselusupporting,

and the experience and knowledge of the bankrugacyt judge

reviewing, the settlement; and (7) the extent tictvkhe settlement

is the product of arm’s-length bargaining.

Id. (citing Motorola, Inc. v. Official Comm. of Unsecured Citeds (In re Iridium Operating LLG)
478 F.3d 452, 462 (2d Cir. 2007)). All of the abdisted factors weigh in favor of finding that
the Estate Releases are reasonable, in the bergtstd of the Debtors’ Estates, and a valid ex@rcis
of the Debtors’ business judgment.

56. The Debtors submit that the Estate Releases redleeasonable balance,
consistent with the Debtors’ business judgmenthefrisk and expense of litigating the claims
and Causes of Action, on the one hand, againgtahefits of resolving various disputes and issues
on the other hand, and thereby remove what colldraise be impediments to the orderly and
efficient Winddown of the Debtors’ Estates. Thiasaan important aspect of the formulation of

the Debtors’ business judgment with respect tdPlaa. As described herein, the Debtors benefit

from the Estate Releases in many ways that redhgoextent of potential liabilities on the Debtors’
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respective balance sheets and allow for the mdieszit Winddown of the Debtors. Specifically,
releases of certain claims against parties relatde Debtors, and limiting other claims to the
D&O Policy proceeds will reduce the number and the amount of Claissesed against the
Debtors and their non-Debtor subsidiaries by ofbeltors during their Winddown. For all of
these reasons, the Estate Releases are in thmtieessts of the Debtors’ Estates and should be
approved.
(2) The Estate Releases Balance the Limited Valueof th
Released Claims Against the Burdens and Costs of
Protracted Litigation and the Benefits Arising from
Releasing the Claims
57. The Estate Releases constitute a sound exercide ddebtors’ business
judgment and meet the applicable legal standardth Y&¥spect to the first and second factors
concerning any litigation’s possibility of succemsd the likelihood of complex and protracted
litigation with its attendant expenses, as desdribelow and in the Transier Declaration, the
Debtors do not believe that the released claimsGmges of Action have any value (or certainly
no material value) for the Debtors and the DebtBstates. When considering whether to release
or preserve the Debtors’ potential claims and CaudeAction against certain third parties
(including, specifically, any claims that the Defstonay potentially have against their current and

former directors, managers, officers, shareholdans, employees), the Debtors, through their

counsel, investigated such potential claims, ad agethe cost and practicality of asserting and

” Limiting such claims and Causes of Action to aalié D&O Policy proceeds was an essential negdtjasint that
provided for certain potential claims and Cause&ation to be preserved in case they have any mahtedue, while
also ensuring that certain parties that would hetdby be covered by the Estate Releases will @acubject to
personal liability because any preserved claims@engses of Action are only recoverable to the éxtéavailable
D&O Policy proceeds.
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pursuing any such claims under Irish law in Irismddown proceedings (the law that would
govern for a significant number of the Debtors).

58. Upon the advice of the Debtors’ Irish law advisé&L Goodbody
Solicitors, a plaintiff would need to meet a highdentiary burden under Irish law to successfully
prosecute potential intercompany claims and Cawo$e&ction brought by and amongst the
Debtors against any of the Debtors’ Irish entitias|uding Waypoint Leasing (Ireland) Limited,
the Debtors’ main operating entity, as well as patential claims and Causes of Action against
any of the Debtors’ current and former directoranagers, officers, shareholders, and employees.
Furthermore, such claims could be brought by vararties, but are typically brought by an Irish
liquidator on behalf of the relevant Debtor(s) @anoection with Irish liquidation proceedings after
such liquidator makes an assessment that thereeiasanable likelihood of success in pursuing
such claims to warrant the time and expense ofgdem Even if meritorious claims were
identified, Irish liquidators would require funding pay for their fees and expenses associated
with asserting and pursuing such claims.

59.  Other than the Fee Reserve Account, almost alheffinds remaining in
the Debtors’ Estates following the Effective Datdle Plan will be the funds in the Winddown
Account, and the Winddown Budget does not provateahy significant litigation expenses in
completing the Winddown proceedings. Thus, ifribleased claims and Causes of Action were
pursued unsuccessfully, the litigation—which wolilkgly be complex and expensive due to the
nature of the Chapter 11 Cases, resulting in comfdetual disputes, potentially extensive
discovery, and conflict of laws issues arising fribve global nature of the Debtors’ operations and
capital structure—would potentially deplete theited funds available for the Winddown and

leave the Plan Administrator unable to completalbtges. The practical difficulties and unknown
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costs associated with pursuing the released clainds Causes of Action further support the
Debtors’ business judgment in providing the EsReéeases.

60. Courts in this district and others have recognited releases by debtors
are in the best interests of the debtors’ estatesev‘the costs involved [in pursuing the released
claims] likely would outweigh any potential bendfibm pursuing such claim$.”The results of
the Debtors’ investigation led them to conclude tha claims and Causes of Action being released
under the Plan likely hold no material value andildde burdensome and costly to pursue. Thus,
the Estate Releases reflect a reasonable balative nsk and expense of litigating the claims and
Causes of Action, on the one hand, against thefienéresolving various disputes and issues on
the other hand, and thereby remove what could wikerbe impediments to the orderly and
efficient Winddown of the Debtors’ Estates. Thaadnce formed the foundation of the Debtors’
business judgment in determining whether to prothgeEstate Releases. Accordingly, given the
absence of any colorable claims or Causes of Actioe Estate Releases are supported by the
Debtors’ sound business judgment.

61. In contrast with the limited value of the claimsla®auses of Action being
released by the Debtors, the Debtors are recewahgable benefits as a result of providing the
Estate Releases. These benefits include a redudtihe claims and Causes of Action against the
Debtors and their non-Debtor subsidiaries that nlgstwound down and the elimination of
distractions to the Debtors’ directors and formmp®yees who will provide necessary services
to wind down the Debtors and their non-Debtor siibsies. The Estate Releases will allow the

Debtors and their non-Debtor subsidiaries to avaidherous potential claims and Causes of

81n re Lear Corp, Case No. 09-14326 (ALG), 2009 WL 6677955, atBar(kr. S.D.N.Y. Nov. 5, 2009%ee also In
re Cano Petroleum, IncCase No. 12-31549 (BJH), 2012 WL 2931107, at(B&nkr. N.D. Tex. July 18, 2012
re Calpine Corp.Case No. 05-60200 (BRL), 2007 WL 4565223, at @®Rankr. S.D.N.Y. Dec. 19, 2007).
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Action against them during their Winddown procegdin First, most, if not all, of the Debtors’
current and former directors, managers, officensl @mployees are entitled to indemnification
from the Debtors and/or their non-Debtor subsidgrpursuant to corporate organizational
documents, employment contracts, and applicable ldlwe Estate Releases will minimize the
chances that the Debtors and their non-Debtor dialoss will face indemnification claims from
their current and former directors, managers, effic and employees during the Winddown.
Second, the Estate Releases will eliminate thedatepany claims amongst the Debtors and their
non-Debtor subsidiaries, which will also reduce ¢fe@ms to which the Debtors and their non-
Debtor subsidiaries will be subject to during theaddown. Third, the Estate Releases helped to
induce the WAC Agents and the WAC Lenders that wetang in favor of the Plan to consent to
releasing claims and Causes of Action against glgt@s, their affiliates, and related parties. It
is unlikely that the WAC Lenders, the WAC Agentadahe other releasing holders of Claims
would have agreed to provide such reciprocal reledsthe Debtors did not provide the Estate
Releases to the Debtor Released Parties. Thenaliion of the claims and Causes of Action
described above reduces the likelihood that thedsland their non-Debtor subsidiaries will be
subject to more expensive and time consuming Winaldproceedings. Specifically, the fewer
remaining Claims against a Debtor, the more likiell/that such Debtor can access less expensive,
more streamlined means of liquidation or termimatimder applicable local law. This is because
in most jurisdictions solvent liquidations are ghel simpler, and quicker while insolvent
liquidations are more burdensome and require mgeesmght. Thus, the more Claims that are
eliminated against a Debtor, the likelier the cleatiat such Debtor will be able to proceed with
a solvent liquidation rather than an insolventiligion. Further, within any particular liquidatio

proceeding, having fewer Claims will expedite amdpdify such process since the liquidator will
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have fewer Claims to notice, investigate, addrass, resolve. The cost savings of any given
liquidation proceeding are magnified by the facttthe Debtors will need to wind down more
than 100 entities across nearly 20 jurisdictiomdglly.

62. The Estate Releases are important mechanisms i dgtractions to key
current and former directors, managers, officemd, @mployees who will be providing necessary
assistance during the Winddown. The Debtors ngdomave any employees and are wholly
reliant on their former employees who are now erygdoby Macquarie to collect, gather, and
process the information necessary to conduct theltdiwn. These critical services include their
former legal and finance teams preparing final aot®for each Debtor, maintaining compliance
with mandatory chapter 11 reporting requirementsl atherwise facilitating and shepherding
each Debtor through the Winddown. In addition,esalof these former employees are already
providing integral support to the Debtors during @hapter 11 Cases by having agreed to maintain
their positions on the Debtors’ boards during themdtlown at a favorable rate to the Debtors,
thereby saving the Debtors the cost of identifyargl installing replacement directors. To the
extent that these individuals could be subjecte@dtntial liability resulting from unreleased
claims, the employees would likely be distracted disincentivized from providing services
under the Transition Services Agreement or in thesitions as directors serving on the Debtors’
boards of directors during the Winddown while delieg against such litigation.

63. The Estate Releases are also warranted becauSelter Released Parties
have provided substantial value to the Debtorsatéest The Debtors’ directors, managers, and
officers actively participated in negotiations pegpon and during the course of the Chapter 11
Cases. Throughout the Chapter 11 Cases, the Bebimctors, managers, and officers worked

tirelessly to maximize recoveries for the Debtangditors. Moreover, even after the sale of
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substantially all of the Debtors’ assets and mdrth@se individuals’ transition to the purchaser,
Macquarie, these individuals continue to providéuable services to the Debtors under the
Transition Services Agreement and in their capegias directors on the Debtors’ boards of
directors, which merits their inclusion as Debtazlddsed Parties for purposes of the Estate
Releases. Similarly, the WAC Lenders and othert@eReleased Parties provided integral
support throughout the Chapter 11 Cases. The Wé@lérs allowed the Debtors to preserve the
value of their assets and successfully prosecute Ghapter 11 Cases by agreeing to the
Forbearance Agreements prepetition, working withebtors throughout the Chapter 11 Cases,
and consenting to provide the Accepting Claimareéses discussed belovseeMar. 29, 2018
Hr'g Tr. at 22:20-23:1ln re ARO Liquidation, In¢.Case No. 16-11275 (SHL) (Bankr. S.D.N.Y.
Mar. 29, 2018) [ECF No. 1752] (“In addition to thenonetary contribution at the end of the case,
the term loan lenders’ forbearance and patienceipged] the debtors to preserve the value in
this case. ... Such contributions . . . justifg releases granted to them.”). Accordingly, the
Estate Releases balance the limited value of tkagsed claims against the burdens and costs of
the potential for protracted litigation and the &&t$ arising from releasing such claims.

(3) The Estate Releases Are in the Best Interests of

Creditors and Are Supported by the Debtors’ Other
Parties in Interest
64. With respect to the third and fourth factors conesy the paramount

interests of creditors and whether other partigsterest support the settlement, these factoos als
support the Estate Releases. The Estate Relaasiesthe best interests of the Debtors’ creditors
because, as discussed above, they will help tditédei a more efficient and cost-effective
Winddown. The WAC Lenders will benefit from thestasavings derived from an efficient

Winddown because of the potential prospect of dhéur distribution resulting from their
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reversionary interest in any remaining unused fundee Winddown Account at the conclusion
of the Winddown.

65. Moreover, as described above, the WAC Lenders lamather holders of
Claims did not object to and voted overwhelmingdy a&ccept the Plan, which included the
provision of the Estate Releases. Indeed, the ddeldid not receive any objections to the
confirmation of the Plan, or to the Estate Releasesained therein, from any of their stakeholders
or parties in interest, and the Debtors’ businaggent has not otherwise been questioned, so
that they arrive at the Confirmation Hearing witfuly consensual Plan. Accordingly, the Estate
Releases are in the paramount interests of creddnd are supported by the Debtors’ other
stakeholders.

(4) The Estate Releases Are Narrowly Tailored Products
of Arm’s-Length Bargaining by Competent Counsel

66.  With respect to the fifth, sixth, and seventh fastooncerning the nature
and breadth of the Estate Releases, the compea@cgxperience of counsel and this Court, and
the extent to which there has been arm’s-lengtlyéhaing, these factors all support the Estate
Releases as well. Following the conclusion of gfaatth negotiations with the WAC Lenders, the
Debtors carefully considered and agreed to narrbev Estate Releases and provide other
limitations on their scope. These limitations sogpghe Debtors’ sound business judgment in
determining to give the Estate Releases. In exgddéor support from the WAC Lenders for the
Estate Releases, the Debtors agreed to estabésRl#m Oversight Board to oversee the Plan
Administrator and to provide the Plan Oversight Bloaith limited oversight rights over certain
decisions, including the prosecution or settlenwdrihe claims and Causes of Action not subject
to the Estate Releases. As revised, the Estasagad only release claims and Causes of Action

for conduct that occurred on or after June 1, 2@h8, only release those parties who served in
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their supportive roles for the Debtors on or after Petition Date, such that the Estate Releases
would not apply to former directors, officers, asichilar parties who left their roles with the
Debtors prior to the Petition Date. Finally, tretd&e Releases do not include any claims or Causes
of Action arising from fraud, gross negligencewaliful misconduct, and certain other claims and
Causes of Action against applicable D&O Policies @reserved.

67. Counsel representing the Debtors, the WAC Agemid tlae WAC Lenders
in these negotiations have significant experienitle mavigating complex chapter 11 bankruptcies.
Finally, the terms of the Estate Releases wereuhmination of extensive, good faith, and arm’s-
length negotiations between the Debtors and the ViLAQders, as evidenced by, among other
things, the various iterations of the Plan andRf@ Supplement that were filed with the Court,
which contained revisions to the Estate Releagesordingly, the Estate Releases are narrowly
tailored products resulting from arm’s-length bangay by competent counsel. For all of these
reasons, the Estate Releases clearly rise to evellewithin the range of reasonableness.

(5) The Estate Releases Can Be Granted Despite the
Fact that the Plan Is a Liquidating Plan

68. Courts may approve releases by debtors even indétjng chapter 11
plans. See, e.gin re ARO Liquidation, In¢gCase No. 16-11275 (SHL) (Bankr. S.D.N.Y. Mar. 30,
2018) [ECF No. 1732] (confirming chapter 11 plarigfiidation containing releases by debtors);
In re RFID Corp, Case No. 17-10870 (JLG) (Bankr. S.D.N.Y. Aug. 3@17) [ECF No. 544]
(same);In re Boston Generating, LLGCase No. 10-14419 (SCC) (Bankr. S.D.N.Y. Aug. 31,
2011) [ECF No. 915] (same}ee also In re Motors Liquidation Gal47 B.R. 198, 202, 220
(Bankr. S.D.N.Y. 2011§The Debtors have proposed a liquidating plan. Releases by estates
. are perfectly permissible ... [as] an appeie exercise of business judgment.”).

Notwithstanding the applicability of section 114@) of the Bankruptcy Code to prevent the
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Debtors from obtaining a discharge, nothing in getion prevents the Debtors from granting the
Estate Releases under the Pl8ee In re RFID CorpCase No. 17-10870 (JLG) (Bankr. S.D.N.Y.
Aug. 31, 2017) [ECF No. 544] (holding that “confation of the Plan does not provide the Debtors
with a discharge under section 1141 of the BankguBiode because the Debtors and their Estates
will be wound down” while also approving debtoreases).

69. As described above, although the Debtors are lajind, their extensive
business platform and assets were preserved ath@dsging concerns pursuant to multiple sales
under section 363 of the Bankruptcy Code, effettiveorganizing the Debtors’ business to
maximize their assets’ value. The Debtors’ empdsyalirectors, managers, and officers should
be rewarded, not punished, for quickly effectuatimgse time-sensitive sales, rather than holding
such assets hostage until a sale could be completkt a chapter 11 plan where releases would
have been more easily elicited. Indeed, such Wwasitgency of completing the asset sales as
quickly as possible that a daily purchase priceaftgrwas included in the Macquarie Purchase
Agreement.

70.  Moreover, the various buyers of the Debtors’ asseti® not interested in
purchasing the Debtors’ assets under a chapter |ad, peaving the Debtors and their
representatives with no choice but to conduct salesuant to section 363 of the Bankruptcy Code
in order to maximize the value of the Debtors’ &ssdt would elevate form over substance in
these circumstances to hold that such represeesasive not entitled to the benefit of releases
merely because the asset purchasers demandedisdérssection 363 of the Bankruptcy Code.
Judge Lane recently addressed this issue in alhdjug chapter 11 case, observing:

The SEC also highlights a few specific facts irs tbase in support

of its position [against the releases], namely thatdebtors are at

this point liquidating, not reorganizing. . . . él@ourt takes note of
the argument that this is a liquidating plan, Ihattdoesn’t change
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the result here. . . . It would be myopic to igands crucial—prior

crucial role that helped lead to the success ok#te It would be

equally myopic to ignore that as a practical matiteis often the

case that Section 363 sales such as the one leditgearew way that

an entity reorganizes under the Bankruptcy Code.
Mar. 29, 2018 Hr'g Tr. at 21:25-26:16) re ARO Liquidation, In¢.Case No. 16-11275 (SHL)
(Bankr. S.D.N.Y. Mar. 29, 2018) [ECF No. 1752¢e also In re RFID CorpCase No. 17-10870
(JLG) (Bankr. S.D.N.Y. Aug. 31, 2017) [ECF No. 54dpnfirming debtor releases in a liquidating
chapter 11 plan and holding that “[t]he releasesheyDebtors described in Section 12.8 of the
Plan are an integral and necessary part of the dMdrrepresent a valid exercise of the Debtors’
business judgment. The Debtor Releases are ine$teinterests of the Debtors.”).

71. For reasons such as the foregoing, many courtsisndistrict and others
have approved similar releases by debtors in chdfdt@lans The Estate Releases constitute a
sound exercise of the Debtors’ business judgmedtramet the applicable legal standard — the
Estate Releases are fair, reasonable, and in gternberests of the Debtors, satisfying each of the
foregoing factors. Moreover, no objections weledfitaking issue with the Estate Releases.

Accordingly, the Estate Releases are justifiedtha best interests of the Debtors’ Estates and

stakeholders, and should be approved.

9 See, e.gln re BCBG Max Azria Glob. Holdings, L. Case No. 17-10466 (SCC) (Bankr. S.D.N.Y. JulyZT#.7)
[ECF No. 591];In re Sabine Oil & Gas CorpCase No. 15-11835 (SCC) (Bankr. S.D.N.Y. July 2016) [ECF
No. 1358];In re Hawker Beechcraft, IncCase No. 12-11873 (SMB) (Bankr. S.D.N.Y. Fel21,3) [ECF No. 1263];
In re Residential Capital, LLOCase No. 12-12020 (MG) (Bankr. S.D.N.Y. Dec. 2013) [ECF No. 6065]in re
FGIC Corp, Case No. 10-14215 (SMB) (Bankr. S.D.N.Y. Apr. 2812) [ECF No. 314])n re Great Atl. & Pac. Tea
Co., Inc, Case No. 10-24549 (RDD) (Bankr. S.D.N.Y. Feb. 2&12) [ECF No. 3477]in re Sbarro, Inc. Case
No. 11-11527 (SCC) (Bankr. S.D.N.Y. Nov. 17, 20HQF No. 708];n re Innkeepers USA TiCase No. 10-13800
(SCC) (Bankr. S.D.N.Y. June 29, 2011) [ECF No. J|804re Neff Corp.Case No. 10-12610 (SCC) (Bankr. S.D.N.Y.
Sept. 21, 2010) [ECF No. 451].
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(b) The Accepting Claimant Releases Are Appropriatel
Should Be Approved

72. In addition to the Estate Releases, Section 11di(k)e Plan provides for
the Accepting Claimant Releases by the ReleasimieF4 of the Released Parties for Claims,
judgments, obligations, suits, damages, demandss,deemedies, Causes of Action, rights of
setoff, other rights, and liabilities, based ofmaany way relating to or in any manner arisingnto
the Debtors, their Estates, or their Affiliates ttonduct of the Debtors’ business; the formulation
preparation, solicitation, dissemination, negadiatior filing of the Forbearance Agreements, the
Purchase Agreements, the Disclosure Statemenkldme or any contract, instrument, release, or
other agreement or document created or enterednntonnection therewith; the filing and the
prosecution of the Chapter 11 Cases; and the pufsthie confirmation of the Plan. As discussed
below, the Accepting Claimant Releases are fullysemsual, beneficial to the Debtors and their
stakeholders by allowing the Debtors to carry dw Winddown in a more timely and cost-
efficient manner, and otherwise meet the requirdsnehthe case law in the Second Circuit.

73.  Courts have repeatedly held that chapter 11 plamsintlude consensual
third-party releases.See, e.g.Deutsche Bank AG v. Metromedia Fiber Network, I re
Metromedia Fiber Network, Ing 416 F.3d 136, 142 (2d Cir. 2008Nondebtor releases may
also be tolerated if the affected creditors con8gnih re Indianapolis Downs, LLCG186 B.R. 286,
305 (Bankr. D. Del. 2013) (“Courts in this juristdan have consistently held that a plan may
provide for a release of third party claims agaiashon-debtor upon consent of the party

affected.”);In re Wool Growers Cent. Storage C871 B.R. 768, 775 (Bankr. N.D. Tex. 2007)

10 Section 1.83 of the Plan defineReleasing Partie$ as, collectively and in each case in their cafyags such,
(i) the WAC Agents (except to the extent the Regpicenders under the applicable WAC Facility vatedject the
Plan); (ii) the Steering Committee; and (jii) atlllers of Claims who vote to accept the Plan; gledj however, that
the holder of a Claim (other than a Debtor or allyhmwvned direct or indirect subsidiary of a Debttirat is deemed
to have accepted the Plan, but does not actuatkytecaccept the Plan, shall not be a Releasinty.Par
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(“Most courts allow consensual [third-party] releado be included in a plan.§ge also In re
Chassix Holdings, Inc533 B.R. 64, 79 (Bankr. S.D.N.Y. 2015) (“If (asgp cases have held) a
creditor who votes in favor of a plan [has] imgligiendorsed and ‘consented’ to third party
releases that are contained in that plan . . ."”).

74.  Courts have differed in their rulings regarding twhetion (or inaction) is
sufficient to manifest consent to third-party resles. In the Second Circuit, courts have found that
third-party releases are consensual, permissilale ptovisions where third parties consent by
voting in favor of such planSedn re Calpine Corp.2007 WL 4565223, at *10 (approving third-
party releases where “[s]uch releases by Holde@aiims and Interests provide for the release by
Holders of Claims and Interests that vote in fasbthe Plan,” and finding that such releases are
consensual)in re DBSD N. Am., Inc419 B.R. 179, 218-19 (Bankr. S.D.N.Y. 2009) (€Egt for
those who voted against the Plan, or who abstaameldthen opted out, | find the Third Party
Release provision consensual and within the scopsleases permitted in the Second Circuit.”);
In re Adelphia Commc’ns Cor868 B.R. at 268 (upholding third-party releasescfeditors who
voted to accept the plan because such creditoiseated to such releases through their vote to
support the plan)in re Lear Corp.2009 WL 6677955, at *7 (finding that third-partyaases for
creditors who voted to accept the plan were peibies

75.  Accordingly, the Accepting Claimant Releases ar#y fronsensual.
Consistent with the established case law, onlyahmdders of Claims voting in favor of the Plan,
including the WAC Agents, are providing the AcceptiClaimant Releases. The Accepting
Claimant Releases were conspicuously disclosedldfdre type in the Plan, the Disclosure
Statement, and on the Ballots. The Ballots cleartiicated that a vote in favor of the Plan

constituted consent to the Accepting Claimant Reeaand that only holders of Claims who
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affirmatively voted in favor of the Plan would beopiding the Accepting Claimant Releases to
the Released Parties. Prior to soliciting the Pilae Debtors engaged in extensive negotiations
with the Steering Committee and certain of the W&gDders regarding the Accepting Claimant
Releases, and these third parties were fully aeBhew the Accepting Claimant Releases would
operate if they voted to accept the Plan. BecdlseAccepting Claimant Releases are fully
consensual, case law disallowing nonconsensual-garty releases is irrelevant hergee, e.g.
In re Aegean Marine Petroleum Network In699 B.R. 717, 730 (Bankr. S.D.N.Y. 2019)
(allowing consensual third-party releases whilelthisving nonconsensual third-party releases).
76. Even if a holder of a Claim who either voted teeogjthe Plan or abstained
from voting on the Plan is a member of a Class vbé&td to accept the Plan (or if such holder is
deemed to have accepted the Plan), such holdenatifprovide the Accepting Claimant Releases
under the Plan. This method of obtaining consettitd-party releases has been approved by this
Court in numerous disclosure statement and sdimitgorocedure approval orderSee, e.g.In
re Avaya Ing. Case No. 17-10089 (SMB) (Bankr. Aug. 25, 2017CHENo. 1028](approving
solicitation procedures that provided that “[i]fy@ote to accept the Plan, you will be deemed to
consent to the Third Party Releasdf);re SunEdison, IncCase No. 16-10992 (SMB) (Bankr.
June 13, 2017) [ECF No. 331@pproving solicitation procedures that provideak thReleasing
Parties’ means . . . all Holders of Claims entitiedote for or against the Plan that do not vote t
reject the Plan. . .. [S]uch entity will not b&aleasing Party with respect to its Claim or leser
in such non-voting Class”)in re Ditech Holding Corp. Case No. 19-10412 (JLG) (Bankr.
S.D.N.Y. May 10, 2019) [ECF No. 544approving solicitation procedures that providedtth
“Holders of Claims who accept the Plan are autacadlyt deemed to have consented to the release

provisions in Section 10.6(b) of the Planii); re Nine West Holdings, IncCase No. 18-10947
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(SCC) (Bankr. S.D.N.Y. Nov. 14, 2018) [ECF No. 8§dpproving solicitation procedures that
provided that “if you vote to accept the plan, whall be deemed to have consented to the plan’s
third-party release . . . and any election you ntakeot grant the releases will be invalidatedti);

re Westinghouse Elec. Co. LLCase No. 17-10751 (MEW) (Bankr. S.D.N.Y. Feb. 2218)
[ECF No. 2632] (approving solicitation procedurbattprovided that “if you vote to accept the
plan, you will be deemed to have granted the releasntained in section 11.7 of the plan);

re Angelica Corp.Case No. 17-10870 (JLG) (Bankr. S.D.N.Y. JuneZ1L7) [ECF No. 384]
(same).

77. The Accepting Claimant Releases will benefit thétdes’ Estates for the
same reasons discussed above in support of thiee Bstkeases, including that the reduction of the
number and the amount of Claims that may be assagainst the Debtors and their non-Debtor
subsidiaries during the Winddown proceedings miaywhese entities to access simpler and more
cost-efficient proceedings. The Accepting ClaimBeleases will allow for the more efficient,
less expensive Winddown of the Debtors and thewDebtor subsidiaries.

78.  For the same reasons described above with respélot EEstate Releases,
the Accepting Claimant Releases are proper nottaiticsng the fact that the Plan contemplates a
liquidation. See In re RFID Corp.Case No. 17-10870 (JLG) (Bankr. S.D.N.Y. Aug. 2Q17)
[ECF No. 544](confirming third-party releases in a liquidatingapter 11 plan and holding that
“[tlhe releases by Holders of Claims and Interes#scribed in Section 12.9 of the Plan are
essential provisions of the Plan. Such releasdsdigers of Claims and Interests provide for the
release by Holders of Claims and Interests tha wotavor of the Plan . . . and are consensual.”).
Notwithstanding the applicability of section 114@) of the Bankruptcy Code to prevent the

Debtors from obtaining a discharge, nothing in gexdtion prevents the Debtors from including
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the Accepting Claimant Releases in their Plan. dfoof these reasons, the Accepting Claimant
Releases are appropriate, consistent with thelaasand the precedent in the Second Circuit, and
should be approvedSee id(holding that “confirmation of the Plan does nobyide the Debtors
with a discharge under section 1141 of the BankguBiode because the Debtors and their Estates
will be wound down” while also approving third-pareleases).

(c) The Exculpation Provisions Are Appropriate &ftbuld Be
Approved

79.  Section 11.6 of the Plan also contains a releadeeanulpation for the
Exculpated Partiésfor any Claim, obligation, suit, judgment, damagemand, debt, right, Cause
of Action, remedy, loss, and liability for any Gtaiin connection with or arising out of the
administration of the Chapter 11 Cases; the negmiaformulation, preparation, and pursuit of
the Purchase Agreements, the Disclosure Statemmashthe Plan; the funding and consummation
of the Plan, and any related agreements, instrisnemd other documents (in each case in
furtherance of the foregoing); the solicitationvaftes on the Plan; the making of distributions
under the Plan; the occurrence of the EffectiveeDat the Plan; negotiations regarding or
concerning any of the foregoing, or the adminigirabf the Plan or property to be distributed
under the Plan, except for any actions determirned tinal order to constitute gross negligence,
willful misconduct, or fraud (theExculpation Provisions’).

80. Courts have approved exculpation provisions wheey twere deemed

“appropriately tailored to protect the Exculpateatties from inappropriate litigation and do not

11 Section 1.37 of the Plan defineExtulpated Parties as, collectively and in each case in their cayaes such,
(i) the Debtors; (i) the WAC Agents; (iii) the WAGenders that vote to accept the Plan; (iv) thei@tg Committee;

and (v) with respect to each of the foregoingH{iptigh (iv), their respective predecessors, suocessnd assigns,
subsidiaries, and Affiliates, and its and theinagffs, directors, members, managers, employeestsadamancial

advisors, attorneys, accountants, investment bangensultants, representatives, management coegpamd other
professionals, and such persons’ respective exesEstates, servants, and nominees who servedtltinrsles on or
after the Petition Date.
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relieve any party of liability for gross negligenmewillful misconduct.” See In re Calpine Corp.
2007 WL 4565223, at *10. Additionally, exculpatiprovisions are permissible when they are
important to a debtor’s plan or where the exculpgtarty has provided substantial consideration
to a debtor’s restructuringSee In re Chemtura Corpt39 B.R. at 610 (citingn re DBSD N. Am.,
Inc., 419 B.R. at 217)xee also In re Residential Capital, LLCase No. 12-12020 (MG) (Bankr.
S.D.N.Y. Dec. 11, 2013) [ECF No. 6065] (confirmiagplan that contained exculpation for
released parties who were “instrumental to the esgfal prosecution of the Chapter 11 Cases or
their resolution pursuant to the Plan, and/or mtedia substantial contribution to the Debtors.”).

81. The support of the Exculpated Parties was esseht@ighout the Chapter
11 Cases, and the Exculpation Provisions are agrialk part of the Plan that otherwise satisfy the
governing standards in the Second Circuit. Theulpation Provisions provide necessary and
customary protections to the Exculpated Partie{lndr fiduciaries of the Debtors’ Estates or
otherwise) whose efforts were instrumental in fetihg the expeditious sale of the Debtors’
assets as a going concern, the significant pay adwme Debtors’ secured debt, the confirmation
of the Plan, and the ultimate conclusion of the@éall Cases. In light of the record of these
Chapter 11 Cases, the protections afforded by xbalgation Provisions to the Exculpated Parties
are reasonable and appropriatéee, e.g.In re CIT Grp. Inc. Case No. 09-16565 (ALG), 2009
WL 4824498, at *5 (Bankr. S.D.N.Y. Dec. 8, 2009 ding that “[a]ll persons who solicited votes
on the Plan,” were “entitled to the protection®eded by section 1125(e) of the Bankruptcy Code
as well as the exculpation and limitation of li#iprovisions” in the proposed plan).

82. In the Second Circuit, exculpation provisions thaiver non-estate
fiduciaries are regularly approvedsee, e.g.In re Cengage Learning, IncCase No. 13-44106

(ESS) (Bankr. E.D.N.Y. Mar. 14, 2014) [ECF No. 1P2&pproving exculpation for both estate
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fiduciaries and non-estate fiduciaries for “anyg@ttion or postpetition act taken or omitted to be
taken in connection with, or related to formulatingegotiating, soliciting, preparing,
disseminating, confirming, implementing, or consuatimg the Plan”)In re Eastman Kodak Co.
Case No. 12-10202 (ALG) (Bankr. S.D.N.Y. Aug. 2G12) [ECF No. 4966] (overruling objection
to exculpation for both estate fiduciaries and eetate fiduciaries from liability for “any
Prepetition or postpetition act taken or omittedéotaken in connection with, or arising from or
relating in any way to, the Chapter 11 Casdsi'ye Charter Commc’ns, IncCase No. 09-11435
(JMP) (Bankr. S.D.N.Y. Nov. 17, 2009) [ECF No. 9Zapproving exculpation for both estate
fiduciaries and non-estate fiduciaries for “any-psggition or post-petition act taken or omitted to
be taken in connection with, or related to . .e tastructuring of the Company'ln re Granite
Broad. Corp, 369 B.R. 120, 139 (Bankr. S.D.N.Y. 2007) (prongliexculpation for the
controlling shareholder as well as for estate fidties).

83. Courts have recognized the appropriateness of @ixtgnexculpation
beyond estate-fiduciaries to parties who make atanbal contribution to a debtor’s restructuring
and, specifically, who play an integral role in Iding consensus in support of a debtor’s
restructuring. See, e.g.In re Residential Capital, LLCCase No. 12-12020 (MG) (Bankr.
S.D.N.Y. Dec. 11, 2013) [ECF No. 6066] (approvingdpation for lenders who “played a
meaningful role . . . in the mediation process, #mdugh the negotiation and implementation of
the Global Settlement and Planti re WorldCom, Ing.Case No. 02-13533 (AJG), 2003 WL
23861928, at *28 (Bankr. S.D.N.Y. Oct. 31, 2003)di@ving exculpation where “[t]he inclusion
of the Exculpation Provision . . . in the Plan [jveital to the successful negotiation of the terms
of the Plan in that without such provisions, thev€ed Parties would have been less likely to

negotiate the terms of the settlements and the.”RPlaiThe Exculpated Parties that are not
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fiduciaries of the Debtors’ Estates provided a tarfigal contribution to the Debtors’ Estates, and
the protections afforded by the Exculpation Pransiare, therefore, reasonable and appropriate.

84. Courts in this and other districts have approveailar exculpation
provisions in chapter 11 plans for similarly-siectdebtors? The Exculpation Provisions are
consistent with the Bankruptcy Code and comply witl applicable case law. As such, the
Exculpation Provisions should be approved. Bagmzhuhe foregoing, the Plan complies fully
with the requirements of sections 1122 and 112B@Bankruptcy Code. Accordingly, the Plan
satisfies the requirements of section 1129(a)(Ithe@Bankruptcy Code.

d. Section 1123(c) of the Bankruptcy Code Does NotyApthe Debtors

85. The Debtors are not individuals in these Chapte€Cades. Accordingly,
section 1123(c) of the Bankruptcy Code is not aplie to the Plan.

e. The Plan Complies with Section 1123(d) of the Baptky Code

86. Section 9.2 of the Plan provides for the cure of default for each
Executory Contract to be assumed pursuant to #eiRlaccordance with section 365(b)(1) of the
Bankruptcy Code and for the amount necessary te any such default in accordance with the
underlying Executory Contract and applicable nokbapicy law. The Debtors filed a list of
Executory Contracts to be assumed as Exhibit heoPian Supplement. All Executory Contracts
listed thereto to be assumed as of the Effectiie Dathe Plan had no existing defaults and were

listed with specified cure costs of $0. Noticdlaf specified cure costs of $0 was provided to each

12 See, e.gln re Breitburn Energy Partners L”-ase No. 16-11390 (SMB) (Bankr. S.D.N.Y. Mar. 2618) [ECF
No. 2387];In re SunEdison, IncCase No. 16-10992 (SMB) (Bankr. S.D.N.Y. July 2817) [ECF No. 3735]n re
BCBG Max Azria Glob. Holdings, LLCase No. 17-10466 (SCC) (Bankr. S.D.N.Y. JulyZBl7) [ECF No. 591];
In re Genco Shipping & Trading LtdCase No. 14-11108 (SHL) (Bankr. S.D.N.Y. July@14) [ECF No. 322]in
re LodgeNet Interactive CorpCase No. 13-10238 (SCC) (Bankr. S.D.N.Y. Mar2@13) [ECF No. 220]|n re
Reader’s Digest Ass'n, IncCase No. 09-23529 (RDD) (Bankr. S.D.N.Y. Jan202,0) [ECF No. 574)n reCengage
Learning, Inc, Case No. 13-44106 (ESS) (Bankr. E.D.N.Y. Mar. 28114) [ECF No. 1225]in re Physiotherapy
Holdings, Inc, Case No. 13-12965 (KG) (Bankr. D. Del. Dec. 2813 [ECF No. 197].
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non-Debtor counterparty to all of the Executory €acts listed on the Plan Supplement as being
assumed, and none of such non-Debtor counterpémesto timely objected. Accordingly, the
Plan complies with section 1123(d) of the BankrypZode.

B. Section 1129(a)(2) of the Bankruptcy Code — The Dalys Have Complied with
the Provisions of the Bankruptcy Code

87.  Section 1129(a)(2) of the Bankruptcy Code requinaesthe plan proponent
comply with the applicable provisions of the Banpicy Code. The legislative history for
section 1129(a)(2) of the Bankruptcy Code reflehtd this provision is intended to encompass
the disclosure and solicitation requirements pregidinder sections 1125 and 1126 of the
Bankruptcy Code.SeeH.R. REP. NO. 95-595, at 412 (1977); 8eP. No. 95-989, at 126 (1978)
(“Paragraph (2) [of § 1129(a)] requires that thepgement of the plan comply with the applicable
provisions of chapter 11, such as section 1125daggdisclosure.”)see also In re PWS Holding
Corp,, 228 F. 3d 224, 248 (3d Cir. 2000);re Drexel Burnham Lambert Grp. Ind.38 B.R. 723,
759 (Bankr. S.D.N.Y. 1992). As demonstrated belthre Debtors have complied with the
applicable provisions of the Bankruptcy Code, idatg the provisions of sections 1125 and 1126
of the Bankruptcy Code, as well as with the DisgtesStatement Order, regarding disclosure and
Plan solicitation.

a. Section 1125 of the Bankruptcy Code — Postpetifiosclosure and
Solicitation

88.  Section 1125(b) of the Bankruptcy Code providegdrtinent part, that:

An acceptance or rejection of a plan may not beited after the
commencement of [a] case under [the Bankruptcy Coden a
holder of a claim or interest with respect to sakziim or interest,
unless, at the time of or before such solicitattbeye is transmitted
to such holder the plan or a summary of the pla, @ written
disclosure statement approved, after notice anéaairig, by the
court as containing adequate information.

11 U.S.C. § 1125().
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89.  After notice and a hearing and pursuant to thelbssce Statement Order
entered on June 4, 2019, the Court approved theld3igre Statement as containing adequate
information of a kind and in sufficient detail toable hypothetical, reasonable investors typical
of the Debtors’ holders of Claims to make an infedmudgment regarding whether to vote to
accept or reject the Plan, as required pursuasgdtion 1125(b) of the Bankruptcy Code.

90. As set forth in the Voting Certification, each heddf a Claim or Interest
was sent the solicitation materials required by Dhigclosure Statement Order, including, with
respect to holders of Claims entitled to vote,BDiigclosure Statement, the Plan, the notice of the
Confirmation Hearing, and an applicable form of Badlot and return envelope. Those holders
of Claims and Interests who were not entitled teeveceived the Disclosure Statement Order, the
notice of the Confirmation Hearing, and the applieanotice of their non-voting status. The
solicitation materials were transmitted in compdiamwith section 1125 of the Bankruptcy Code
and the Disclosure Statement Order. The Debtdraali solicit votes to accept the Plan from any
holders of Claims prior to the entry of the Discioes Statement Order. The Voting Deadline to
timely vote to accept or reject the Plan was JU®.9 at 4.00 p.m. (prevailing Eastern Time).

b. Section 1126 of the Bankruptcy Code — Acceptan&epaction of the Plan

91. Section 1126 of the Bankruptcy Code provides, ievant part, that:

(a) The holder of a claim or interest allowed undection 502 of [the
Bankruptcy Code] may accept or reject a plan.

* * *

M Notwithstanding any other provision of this 8en, a class that is not
impaired under a plan, and each holder of a claimterest of such class,
are conclusively presumed to have accepted the plach solicitation of
acceptances with respect to such class from tlikelebf claims or interests
of such class is not required.
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(9) Notwithstanding any other provision of this ts&g, a class is deemed not
to have accepted a plan if such plan providesth®atlaims or interests of
such class do not entitle the holders of such damninterests to receive or
retain any property under the plan on account o &laims or interests.

11 U.S.C. § 1126(a), (f), (9).

92. As set forth in the Voting Certification and abovtiee Debtors solicited
votes to accept or reject the Plan from the hold¢rSlaims against the Debtors in each of the
Impaired Classes entitled to receive distributipussuant to the Plan in accordance with section
1126 of the Bankruptcy Code. The Impaired Clagsegled to vote to accept or reject the Plan
were Classes 1C through 3C and 6C through 8C (8edllaims against the WAC Groups),
Class 10C (WAC10 Secured Claims against WAC10)s<kD (General Unsecured Claims
against WAC4), Class 5(i)D (General Unsecured Gaagainst WAC5), Class 5(ii)D (General
Unsecured Claims against MSN 2047 Trust), ClasgB({General Unsecured Claims against
MSN 2057 Trust), Class 5(iv)D (General Unsecure@ir@ against MSN 14786 Trust),
Class 5(v)D (General Unsecured Claims against WLAK® lass 10(i))D (General Unsecured
Claims against WAC10), Class 10(ii)D (General Unsed Claims against MSN 2826 Trust),
Class 10(iii)D (General Unsecured Claims againstNM&B79 Trust), Class 10(iv)D (General
Unsecured Claims against MSN 2916 Trust), ClasgLiGeneral Unsecured Claims against
WAC11), Class 11(ii)D (General Unsecured ClaimsimggaWAG), Class 11(iii)D (General
Unsecured Claims against MSN 2905 Trust), Clasgl4General Unsecured Claims against
WAC14), Class 14(ii)D (General Unsecured ClaimsirgjaWAC5B), Class 15D (General
Unsecured Claims against WAC15), Class 16D (Gendraecured Claims against WLIL),
Class 17D (General Unsecured Claims against LuxClass 18D (General Unsecured Claims

against LuxCo Euro), Class 19D (General UnsecuradnS against Holdings), and Class 20D

(General Unsecured Claims against Services).
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93. The Debtors did not solicit votes to accept oraephe Plan from any
holders of Claims and Interests in the Unimpairdas§es, as such Classes are unimpaired and,
therefore, deemed to have accepted the Plan pursusection 1126(f) of the Bankruptcy Code.

94. The Debtors also did not solicit votes to acceptegect the Plan from any
holders of Claims and Interests in Classes 1D tiit@D and 6D through 8D (General Unsecured
Claims against the WAC Groups) and Class 19G (gkliinterests), as such Classes do not
receive or retain any distribution or property at@unt of their Claims and Interests and,
therefore, are conclusively deemed to have rejetttedPlan pursuant to section 1126(g) of the
Bankruptcy Code.

95.  Further, the Debtors were not required to solioiieg from the holders of
Claims in Classes 1E through 20E (Intercompanyn®aigainst the Debtors), as such Classes are
impaired under the Plan, but are conclusively presiito accept the Plan pursuant to their role as
Plan proponents. Certain of the Classes of Intepamy Claims against the Debtors are also
Vacant Classes (as defined below), as describexdrher

96. Finally, the Debtors did not solicit votes to adcepreject the Plan from
Class 5(ii)E (Intercompany Claims against MSN 204ist), Class 5(iii)E (Intercompany Claims
against MSN 2057 Trust), Class 5(iv)E (Intercompdbiims against MSN 14786 Trust),
Class 5(V)E (Intercompany Claims against WLUK5ARSS 10(ii))D (General Unsecured Claims
against MSN 2826 Trust), Class 10(i)E (Intercompa@laims against MSN 2826 Trust),
Class 10(iii)D (General Unsecured Claims againshN\2879 Trust), Class 10(iii)E (Intercompany
Claims against MSN 2879 Trust), Class 10(iv)D (Gah&nsecured Claims against MSN 2916
Trust), Class 10(iv)E (Intercompany Claims agaiM8N 2916 Trust), Class 11())D (General

Unsecured Claims against WAC11), Class 11(i)D @ahUnsecured Claims against WAG),
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Class 11(i)E (Intercompany Claims against WAG)assl 11(iii)D (General Unsecured Claims
against MSN 2905 Trust), Class 11(ii)E (IntercompeClaims against MSN 2905 Trust),
Class 14(i)D (General Unsecured Claims against WACCIlass 14(ii)D (General Unsecured
Claims against WAC5B), Class 15D (General Unsec@iadns against WAC15), or Class 18D
(General Unsecured Claims against LuxCo Euro) mcthe Debtors determined that there were
no holders of Claims from whom to solicit votesaocept or reject the Plan in such Classes
(collectively, the Yacant Classey.*3

97.  Section 1126(c) of the Bankruptcy Code specifiesrdguirements for the
acceptance of a plan by impaired classes of clamdsinterests entitled to vote to accept or reject
such plan:

A class of claims has accepted a plan if such péenbeen accepted

by creditors, other than any entity designated usdésection (e)

of this section, that hold at least two-thirds imaant and more than

one-half in number of the allowed claims of suchssl held by

creditors, other than any entity designated undesection (e) of

this section, that have accepted or rejected slach p
11 U.S.C. § 1126(c).

98. As evidenced by the Voting Certification, the Plzas been accepted by
holders of Allowed Claims in excess of two-thiradsamount and one-half in number of such

holders who timely voted to accept or reject thanPat each Debtor. Accordingly, the Plan

satisfies the requirements of section 1129(a)(2h@Bankruptcy Code.

13 As set forth in the Del Genio Declaration, aftee %/oting Certification set forth the original lisf the Vacant
Classes, the Debtors conducted an additional resfetve Claims filed in the Chapter 11 Cases byGleeeral Bar
Date and the Claims scheduled in the Debtors’ Sdeedf Assets and Liabilities and determined thate were
certain additional Classes (included in the lish\ad) that also constituted Vacant Classes that weteriginally
characterized as such on the Voting Certification.
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C. Section 1129(a)(3) of the Bankruptcy Code — The RiaHas Been Proposed in
Good Faith and Not by Any Means Forbidden by Law

99. Section 1129(a)(3) of the Bankruptcy Code requitest a plan be
“proposed in good faith and not by any means fatbrdby law.” 11 U.S.C. § 1129(a)(3). The
Second Circuit has defined good faith as requiarnghowing that “the plan was proposed with
‘honesty and good intentions’ and with ‘a basis épecting that a reorganization can be
effected.” In re Johns-Manville Corp843 F.2d at 649 (quotirgpoelbl v. Glessig (In re Koelb),
751 F.2d 137, 139 (2d Cir. 1984)).

100. The Debtors have proposed the Plan in good faith solely for the
legitimate and honest purposes of maximizing tieeveries to their creditors following the sales
of substantially all of their assets during the gtlea 11 Cases and responsibly winding down
themselves and their non-Debtor subsidiaries undebankruptcy law. The support of the WAC
Lenders, as well as the overwhelming acceptan¢bkeoPlan by the Impaired Classes entitled to
vote to accept or reject the Plan, reflects the@'Blmherent fairness and the good-faith efforts of
all of the parties involved to achieve the objeesivof chapter 11 of the Bankruptcy Code.
Accordingly, the Plan satisfies the requirementseattion 1129(a)(3) of the Bankruptcy Code.

D. Section 1129(a)(4) of the Bankruptcy Code — The RiaProvides that
Professional Fees and Expenses Are Subject to Couspproval

101. Section 1129(a)(4) of the Bankruptcy Code required any “payment
made or to be made by the proponent . . . for seswr for costs and expenses in or in connection
with the case, or in connection with the plan aradent to the case, has been approved by, or is
subject to the approval of, the court as reasorialileé U.S.C. § 1129(a)(4).

102. Section 2.2 of the Plan provides that the finadvaéince of all professional

fees must be approved by the Court. Further, the@ Provides that the Court shall retain
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jurisdiction “to hear and determine all Fee Claim&eePlan § 12.1(a)(viii). Accordingly, the
Plan complies with the requirements of section {4f@) of the Bankruptcy Code.

E. Section 1129(a)(5) of the Bankruptcy Code — The Dg&drs Have Disclosed All
Necessary Information Regarding Directors, ManagersOfficers, and Insiders

103. Section 1129(a)(5) of the Bankruptcy Code requinasthe plan proponent
disclose the identity and affiliations of the prepd officers and directors of the reorganized
debtors, that the appointment or continuance df sxfiicers and directors be consistent with the
interests of creditors and equity security holdard with public policy, and, to the extent there
are any insiders that will be retained or emploggdhe debtors, that there be disclosure of the
identity and the nature of any compensation fohsaosiders.

104. The Debtors have satisfied the foregoing requirégmelm accordance with
Sections 5.3 and 5.4 of the Plan, William Transigrserve as the Plan Administrator for each of
the Debtors while the Plan Oversight Board, conggrisf three members, will be responsible for
overseeing the Plan Administrator and his implemgon and administration of the Plan. The
Plan Administrator and the Plan Oversight Board'sifions will commence on the Effective Date
of the Plan. In Exhibit A of the Plan Supplemehg Debtors disclosed the Plan Oversight Board
Bylaws governing the Plan Oversight Board and ugsesvisory role. In Exhibit B of the Plan
Supplement, the Debtors disclosed the identity affdiations of the members of the Plan
Oversight Board. In Exhibit C of the Plan Suppleméehe Debtors disclosed the duties, power,
rights, and compensation of the Plan Administratbr.Exhibit E of the Plan Supplement, the
Debtors disclosed the directors, managers, andeoffithat will be in place as of the Effective
Date of the Plan on a Debtor-by-Debtor basis. Eikii of the Plan Supplement also noted the
compensation to certain former employees of the@sbn exchange for their continued services

on the Debtors’ various boards. In Exhibit F of flan Supplement, the Debtors disclosed the
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proposed directorship agreements for these formmpiagees, which include the proposed fees
that the former employees would earn for their ises/rendered. The appointment of the Plan
Administrator, the Plan Oversight Board, and thgahdirectors, managers, and officers of the
Debtors as of the Effective Date of the Plan isststent with the interests of the Debtors’ creditor
equity holders, and with public policy.

105. As the directors, managers, and officers wereiatiitl with the Debtors
prior to the Effective Date of the Plan during tGhapter 11 Cases and have institutional
knowledge that will be instrumental in their assgtto efficiently effectuate the Winddown of the
Debtors’ Estates, their appointment is consisteitit the interests of the holders of Claims and
Interests, as well as with public policy for theration of the post-Effective Date disposition
period. Accordingly, the Plan complies with sentiil29(a)(5) of the Bankruptcy Code.

F. Section 1129(a)(6) of the Bankruptcy Code — The RidDoes Not Contain Any
Rate Changes

106. Section 1129(a)(6) of the Bankruptcy Code providésit “[a]ny
governmental regulatory commission with jurisdioti@fter confirmation of the plan, over the
rates of the debtor has approved any rate charmgadped for in the plan, or such rate change is
expressly conditioned on such approval.” 11 U.8.€129(a)(6). The Plan does not provide for
any rate changes by the Debtors, and, therefoctipeel129(a)(6) of the Bankruptcy Code is
inapplicable to the Plan.

G. Section 1129(a)(7) of the Bankruptcy Code — The Rids in the Best Interests
of All Holders of Claims and Interests in Each Deldr

107. Section 1129(a)(7) of the Bankruptcy Code provideselevant part:
With respect to each impaired class of claims terests —

(A)  each holder of a claim or interest of such glas

0] has accepted the plan; or
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(i) will receive or retain under the plan on acobaf such claim
or interest property of a value, as of the effectiate of the
plan, that is not less than the amount that sudehevould
SO receive or retain if the debtor were liquidatatter
chapter 7 of this title on such date.

11 U.S.C. § 1129(a)(7).

108. Section 1129(a)(7) of the Bankruptcy Code requihes a plan be in the
best interests of creditors and equity holdersefimh debtor, and is commonly referred to as the
“best interests test.” The best interests testireg that “if the holder of a claim impaired under
plan of reorganization has not accepted the phem $uch holder must ‘receive on account of such
claim property of a value, as of the effective datéhe plan, that is not less than the amount that
such holder would so receive if the debtor weraitlgted under chapter 7 on such datd3&nk
of Am. Nat'l Tr, 526 U.S. at 441 n.13. (quoting 11 U.S.C. § 11¢9%}n

109. Under the best interests test,

the court must measure what is to be received jbgtieg creditors

. .. under the plan against what would be recelwethem in the

event of liquidation under chapter 7. In doing 8@ court must

take into consideration the applicable rules ofritistion of the

estate under chapter 7, as well as the probable twsdent to such

liquidation.

In re Adelphia Commc’'ns Corp368 B.R. at 252. The Court must evaluate thetdeb
liquidation analysis as set forth in the DisclosiB&atement (the Liquidation Analysis”),
cognizant of the fact that “[tlhe hypothetical lidation entails a considerable degree of
speculation about a situation that will not occaless the case is actually converted to chapter 7.”
In re Affiliated Foods, In¢.249 B.R. 770, 788 (Bankr. W.D. Mo. 2000).

110. The Liquidation Analysis demonstrates that a hottfex Claim or Interest

will receive property with a value not less thae tlalue that such holder would receive in a

chapter 7 liquidation. Although the Plan propasedistribute the Debtors’ remaining assets, and
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a chapter 7 liquidation would have a similar effébe Plan provides the best means of recovery
to the Debtors’ creditors. The Plan allows for tliggposition of the Debtors’ remaining assets in
an efficient and orderly manner that will reducstso Furthermore, winding down the Debtors’
Estates pursuant to the Plan avoids additional deesexpenses that would be incurred during a
chapter 7 liquidation, including for the added tianad expense that would be incurred by the
chapter 7 trustee and its retained professionaflammliarizing themselves with the Debtors and
the Chapter 11 Cases. Similar assumptions areafypitaken into account in hypothetical
liquidation analyses and have been approved byQbist. See, e.g.In re Adelphia Commc’ns
Corp., 368 B.R. at 251-59 (considering the additionahsuistrative costs of appointing one or
more chapter 7 trustees, the loss of value assaociaith the loss of expertise of the debtors’
employees and professionals, the increased clagaisst the debtors, and the resulting delays in
distributions);see also In re Uno Rest. Holdings Cor@ase No. 10-10209 (MG), 2010 WL
3373959, at *227 (Bankr. S.D.N.Y. May 11, 2010)e(thguidation analysis considered the
increased costs and expenses of a chapter 7 ltqpndarising from the fees payable to a chapter 7
trustee and its advisors and the erosion of asdeé\n the context of an expeditious liquidation
with substantial increases in claims).

111. Consequently, if the Chapter 11 Cases were corvddecases under
chapter 7, the amounts that holders of Claims weoeddver would diminish? Based upon the
foregoing, the Debtors submit that the best intsreest is satisfied. Accordingly, the Plan sasf

the requirements of section 1129(a)(7) of the Baptay Code.

4 Although holders of certain Claims and Interesisvet receive any distribution under the Plargithtreatment is
not less favorable than what it would be in a ckapt liquidation because their recovery would @e0$0 in a
chapter 7 liquidation.
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H. Section 1129(a)(8) of the Bankruptcy Code — The Ragements of Section
1129(a)(8) of the Bankruptcy Code Have Been Satisfi with Respect to the
Unimpaired Classes and the Impaired Classes that Wa Voted to Accept the
Plan

112. Section 1129(a)(8) of the Bankruptcy Code requites each class of
impaired claims or interests accept a plan, agvia! “[w]ith respect to each class of claims or
interests — (A) such class has accepted the ptgB)such class is not impaired under the plan.”
11 U.S.C. § 1129(a)(8). Pursuant to section 1)26fthe Bankruptcy Code, a class of claims
accepts a plan if holders of at least two-thirdanmunt and more than one-half in number of the
allowed claims in that class who actually vote oahsplan vote to accept it.

113. As evidenced by the Voting Certification, the Plas been accepted by in
excess of two-thirds in amount and one-half in nend holders of Claims in the Impaired Classes
entitled to vote to accept or reject the Ptaand who timely voted to accept or reject the Plan.
Accordingly, as to such Classes, the requiremeihseaion 1129(a)(8) of the Bankruptcy Code
have been satisfied. In addition, as set forthvabdolders of Claims and Interests in the
Unimpaired Classes are unimpaired under the Pldaia) therefore, conclusively deemed to have
accepted the Plan pursuant to section 1126(f)eoBédmkruptcy Code.

114. Holders of Claims and Interests in Classes 1D gjind2D and 6D through
8D (General Unsecured Claims against the WAC Grpaipg Class 19G (Holdings Interests) are
not receiving or retaining any distribution or peofy on account of their Claims and Interests and,

as such, are conclusively deemed to have rejetied®Plan pursuant to section 1126(g) of the

15 The Debtors determined that there were no holofe@aims in the Vacant Classes from whom to soliotes to
accept or reject the Plan. Pursuant to Section3/dd the Disclosure Statement and Section 3.JefRlan, the
Vacant Classes are deemed to be eliminated fromltvefor purposes of voting to accept or rejeetRtan, and the
Vacant Classes are disregarded for purposes ofndeiag whether the Plan satisfies section 1128fadf the
Bankruptcy Code.
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Bankruptcy Code. As to these Classes, the Plarbmagnfirmed under the cram down provisions
of section 1129(b) of the Bankruptcy Code, as disednfra.

l. Section 1129(a)(9) of the Bankruptcy Code — The RiaProvides for Payment
in Full of All Allowed Priority Claims

115. Section 1129(a)(9) of the Bankruptcy Code requihes persons holding
allowed claims entitled to priority under sectiodi7%a) receive specified cash payments under a
plan. Unless the holder of a particular claim agrto a different treatment with respect to such
claim, section 1129(a)(9) of the Bankruptcy Codes $erth the specified treatment that a plan
must provide.

116. In accordance with section 1129(a)(9) of the Baptay Code, Section 2.1
of the Plan provides that each holder of an Allowelininistrative Expense Claim shall receive,
in full and final satisfaction of such Claim, casm an amount equal to such Allowed
Administrative Expense Claim on, or as soon theéeeafs is reasonably practicable, upon the later
of the Effective Date of the Plan and the firstibass day after the date that such Administrative
Expense Claim becomes an Allowed Administrativedige Claim. Similarly, Section 2.2 of the
Plan provides that all entities seeking an awarthleyBankruptcy Court of Fee Claims shall file
their respective final applications for the allowarof compensation for services rendered and the
reimbursement of expenses incurred by the dateghatty-five days after the Effective Date of
the Plan, and shall be paid in full from the Fesd®ee Account, in such amounts as are Allowed
by the Bankruptcy Court, upon the later of the &iffiee Date of the Plan and the date upon which
the order relating to any such Allowed Fee Clairansered or upon such other terms as may be
mutually agreed upon between the holder of suchAlowed Fee Claim and the Plan
Administrator. Finally, Section 4.1 of the Plaroyides that each holder of an Allowed Priority

Non-Tax Claim shall receive, in full and final sd#iction of such Claim, cash in an amount equal
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to such Claim payable on, or as soon thereaftas asasonably practicable, the later of the
Effective Date of the Plan and the date on whiahgeriority Non-Tax Claim becomes an Allowed
Priority Non-Tax Claim. Accordingly, the Plan sdigs sections 1129(a)(9)(A) and 1129(a)(9)(B)
of the Bankruptcy Code.

117. The Plan also satisfies the requirements of seczf(a)(9)(C) of the
Bankruptcy Code with respect to the treatment afrily Tax Claims under section 507(a)(8) of
the Bankruptcy Code. Pursuant to Section 2.3@Ptlan, each holder of an Allowed Priority Tax
Claim shall receive, in full satisfaction, settlatheand release of, and in exchange for such
Allowed Priority Tax Claim, cash in an amount equeasuch Claim on, or as soon thereafter as is
reasonably practicable, the later of the Effechhate of the Plan, the first business day after the
date such Priority Tax Claim becomes an Alloweaiftsi Tax Claim, and the date such Allowed
Priority Tax Claim becomes due and payable in tigenary course of business. Accordingly, the
Plan satisfies the requirements of section 1129 a@)(the Bankruptcy Code.

J. Section 1129(a)(10) of the Bankruptcy Code — At LeaOne Class of Impaired
Claims Has Accepted the Plan

118. Section 1129(a)(10) of the Bankruptcy Code requinesacceptance of the
Plan by “at least one class of impaired claimsdetermined without including any acceptance of
the plan by any insider” if “a class of claimsngpaired under the plan.” 11 U.S.C. § 1129(a)(10).
Each of the Debtors satisfy this standard.

119. As set forth in the Voting Certification and clad by the Del Genio
Declaration, all Impaired Classes entitled to ot@ccept or reject the Plan (except Class 20D
(General Unsecured Claims against Services) andntimevacant Classes 1E through 20E
(Intercompany Claims against the Debtors)) havedad accept the Plan without including the

votes for acceptance of the Plan by any insidessial Classes.
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120. One vote to accept the Plan was received by anensn Class 20D

(General Unsecured Claims against Services) anti sote was counted for purposes of
determining the acceptance by such Class of the utder section 1129(a)(8) of the Bankruptcy
Code, but has been excluded pursuant to sectio®(4)20) of the Bankruptcy Code for
determining whether there is an accepting Impa@&ds. The Debtors solicited votes from six
additional parties in Class 20D, but none retufBaliots. Pursuant to Section 3.6 of the Plan, if
no holders of Claims eligible to vote in a Classevio accept or reject the Plan, then the Debtors
shall request the Court at the Confirmation Heatongeem the Plan be accepted by such Class.
Accordingly, with the vote of the insider in Cl&3D excluded, the Debtors request that the Court
deem the Plan be accepted by Class 20D, therebiyseag section 1129(a)(10) of the Bankruptcy
Code for Services. For substantially the sameoreathat Class 20D should be deemed to have
accepted the Plan, Classes 1E through 20E (Intgr@oynClaims against the Debtors) (other than
the Classes of Intercompany Claims that are VaCiagsesf are deemed to have accepted the
Plan without including the presumed acceptancdefRlan by any insiders of such Classes, as
none of such Classes has any holders of Claimsatieanot insiders and so may be allowed for
voting purposes under section 1129(a)(10) of thekBaptcy Code. Accordingly, with the
presumed acceptance of the insiders in these Gladsintercompany Claims excluded, the
Debtors request that the Court deem the Plan beptext by such Classes, thereby satisfying

section 1129(a)(10) of the Bankruptcy Code for ezdime applicable Debtors.

16 The Classes of Intercompany Claims against thedbelthat are Vacant Classes are Class 5(ii)Er(lotepany
Claims against MSN 2047 Trust), Class 5(iii)E (iotenpany Claims against MSN 2057 Trust), Class)B(iv
(Intercompany Claims against MSN 14786 Trust), €l&%Vv)E (Intercompany Claims against WLUK5A),
Class 10(i)E (Intercompany Claims against MSN 28R6ist), Class 10(ii))E (Intercompany Claims agtins
MSN 2879 Trust), Class 10(iv)E (Intercompany Claiagainst MSN 2916 Trust), Class 11(ii)E (Intercompa
Claims against WAG), and Class 11(iii))E (Intercomp&laims against MSN 2905 Trust).
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121. Holders of Claims and Interests in Classes 1D gjind2D and 6D through
8D (General Unsecured Claims against the WAC Grpaipg Class 19G (Holdings Interests) are
members of Impaired Classes that will not receivedistribution or retain any property pursuant
to the Plan, and so are conclusively deemed tatrédje Plan. Each of the Debtors with these
rejecting Impaired Classes has at least one Ingh&lfass that has voted to accept the Plan: Classes
1C through 3C and 6C through 8C (Secured Claimsmagthe WAC Groups) and Class 19D
(General Unsecured Claims against Holdings). Adiogty, the Plan satisfies section 1129(a)(10)
of the Bankruptcy Code.

K. Section 1129(a)(11) of the Bankruptcy Code — Thed? Is Feasible

122. Section 1129(a)(11) of the Bankruptcy Code requitest the Court
determine that the Plan is feasible as a condpi@tedent to confirmation. Specifically, the
provision requires that confirmation is not likely be followed by liquidation or the need for
further financial reorganization of the Debtors amy successor to the Debtors, unless such
liquidation or further financial reorganizationgpgoposed in the plan. The feasibility test setifor
in section 1129(a)(11) of the Bankruptcy Code negputhe Court to determine whether the Plan
may be implemented and has a reasonable likelibdsdccessSee United States v. Energy Res.
Co., Inc, 495 U.S. 545, 549 (1990) re Johns-Manville Corp.843 F.2d at 649. As described
below, the Plan is feasible in accordance withisect129(a)(11) of the Bankruptcy Code.

123. The key element of feasibility is whether there iseasonable probability
that the provisions of the plan can be performé&d.noted by the United States Court of Appeals
for the Ninth Circuit, “[t]he purpose of sectionZ%(a)(11) is to prevent confirmation of visionary
schemes which promise creditors and equity secholkyers more under a proposed plan than the
debtor can possibly attain after confirmatio®izza of Haw., Inc. v. Shakey’s, Il re Pizza of

Haw., Inc), 761 F.2d 1374, 1382 (9th Cir. 1985). Cleathg Plan does not contain any visionary
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scheme, but is rather a practical plan for thedyd®inddown of the Debtors’ Estates. Moreover,
“lJust as speculative prospects of success canstdiaueasibility, speculative prospects of failure
cannot defeat feasibility. The mere prospect mdricial uncertainty cannot defeat confirmation
on feasibility grounds.”In re Cajun Elec. Power Coop., In@30 B.R. 715, 745 (Bankr. M.D. La.
1999);see also In re U.S. Truck Co., Ind7 B.R. 932, 944 (E.D. Mich. 198%ff'd, 800 F.2d
581 (6th Cir. 1986).

124. The feasibility standard is greatly simplified whetiquidating chapter 11
plan is tested against section 1129(a)(11) of tekBuptcy Code. In the context of a liquidating
chapter 11 plan, feasibility is established by destating that a debtor is able to satisfy the
conditions precedent to the effective date andratise has sufficient funds to make the payments
required under such plan and to meet its post#feeciate obligations to pay for the costs of
administering and fully consummating the plan aloding the chapter 11 cas&ee, e.g.In re
Journal Register C0.407 B.R. 520, 539 (Bankr. S.D.N.Y 2009) (explaghthat the feasibility
test is “whether the things which are to be doter @bnfirmation can be done as a practical matter
under the facts”)in re Finlay Enters., In¢.Case No. 09-14873 (JMP), 2010 WL 6580629, at *2-
6 (Bankr. S.D.N.Y. May 18, 2010).

125. The Debtors have analyzed their ability to fulfleir obligations under the
Plan and have taken into consideration their eséichaosts of administration. As set forth in the
Del Genio Declaration and the Transier Declaratiba,Debtors expect to have sufficient funds
to administer and consummate the Plan, to wind dtdwenDebtors’ Estates, and to close the
Chapter 11 Cases. Despite the estimated, budgettd of the Winddown having increased
beyond the funds available in the Winddown Accoastdescribed in the Transier Declaration,

the Debtors believe that completing the Winddowthwine funds remaining in the Winddown
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Account is achievable. The Winddown Budget, whiels been agreed to by the WAC Lenders,
contemplates the expected total costs of the Wwida a “worst-case” scenario whereby each
of the entities being liquidated by the Debtors t@maindergo the most expensive and time-
consuming liquidation proceeding available in thatity’s jurisdiction of incorporation (which
would typically occur when the entity is insolveahd requires court supervision for its
liquidation). But the Debtors expect that certdinpt most, of the entities to be wound down will
be able to access cheaper and quicker solvent#tjan proceedings, due at least in part to the
Estate Releases eliminating certain Claims ag#nmesDebtors and their non-Debtor subsidiaries.
Further, the Plan is straightforward and provides the payment in full of all Allowed
Administrative Expense Claims, Allowed Priority T@laims, Allowed Priority Non-Tax Claims,
and Allowed Other Secured Claims, as well as fetrhutions to holders of Claims and the
disposition of the Debtors’ remaining assets. THan provides various mechanisms for
accomplishing all of these objectives, including #ppointment of the Plan Administrator and the
Plan Oversight Board. Accordingly, the Plan is kalnle and has more than a reasonable
likelihood of success, and so satisfies the feltgilvequirements of section 1129(a)(11) of the
Bankruptcy Code.

L. Section 1129(a)(12) of the Bankruptcy Code — All Stutory Fees Have Been
Paid or Will Be Paid

126. Section 1129(a)(12) of the Bankruptcy Code requinegpayment of “[a]ll
fees payable under section 1930 of title 28, agrdehed by the court at the hearing on
confirmation of the plan.” 11 U.S.C. § 1129(a)(13ection 507 of the Bankruptcy Code provides
that “any fees and charges assessed against #te estler [section 1930] of title 28" are afforded
priority as administrative expenses. 11 U.S.C0%&)(2). In accordance with sections 507 and

1129(a)(12) of the Bankruptcy Code, Section 2.thefPlan provides that on the Effective Date
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of the Plan, and thereafter as may be requiredh ®&s, together with interest, if any, pursuant to
section 3717 of title 31 of the United States Cath@Jl be paid when due and payable by the Plan
Administrator. Accordingly, the Plan satisfies afiplicable requirements of section 1129(a)(12)
of the Bankruptcy Code.

M. Sections 1129(a)(13) through 1129(a)(16) of the Baoptcy Code — Not
Applicable to the Plan

127. Because each Debtor is a moneyed, business, or eanafcorporation or
trust, and none is an individual or has obligatidos retiree benefits or domestic support
obligations, sections 1129(a)(13), 1129(a)(14),914¥15), and 1129(a)(16) are not applicable to
the Plan.

N. The Plan Satisfies the “Cram Down” Requirements Undr Section 1129(b) of
the Bankruptcy Code

128. Section 1129(b) of the Bankruptcy Code provides exhmanism for the
confirmation of a chapter 11 plan in circumstanagre not all impaired classes of claims and
interests accept such chapter 11 plan, as regoyregction 1129(a)(8) of the Bankruptcy Code.
This mechanism is known colloquially as “cram dgwn.

129. Section 1129(b) of the Bankruptcy Code stateslevant part:

[I]f all of the applicable requirements of subsenti(a) of this

section other than paragraph (8) are met with &dpea plan, the

court, on request of the proponent under the @hall confirm the

plan notwithstanding the requirements of such payayif the plan

does not discriminate unfairly, and is fair andieahle, with respect

to each class of claims or interests that is ingghirnder, and has

not accepted, the plan.

11 U.S.C. § 1129(b)(2).
130. Thus, under section 1129(b) of the Bankruptcy Cadbankruptcy court

may cram down a plan over the rejection or deemsggttion of a plan by impaired classes of
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claims or interests as long as the plan does nstrichinate unfairly” and is “fair and equitable”
with respect to such rejecting class&ee, e.g.In re Johns-Manville Corp843 F.2d at 650.

131. As stated above, holders of Claims and Interes@asses 1D through 3D
and 6D through 8D (General Unsecured Claims agamstWAC Groups) and Class 19G
(Holdings Interests) are conclusively deemed teehayected the Plan. Out of all of the Classes
for which holders of Claims were entitled to vaietcept or reject the Plan, no such Classes voted
to reject the Plan. Accordingly, the cram downvsions of section 1129(b) of the Bankruptcy
Code are applicable to holders of Claims and Istsrim Classes 1D through 3D and 6D through
8D (General Unsecured Claims against the WAC Grpapgd Class 19G (Holdings Interests), so
that, notwithstanding their deemed rejections, Pteen may be confirmed as to each of these
Classes.

a. Section 1129(b)(1) of the Bankruptcy Code — Then PRoes Not
Discriminate Unfairly

132. Section 1129(b)(1) of the Bankruptcy Code prohitiscrimination that is
unfair, which ensures that a plan does not unfalibgriminate against a dissenting class with
respect to the value it will receive under a plamew compared to the value given to all other
similarly situated classesSee In re LightSquared IncG13 B.R. 56, 99 (Bankr. S.D.N.Y. 2014).
Generally a plan unfairly discriminates, in viotatiof section 1129(b)(1) of the Bankruptcy Code,
only if similarly situated classes are treateded#htly without a reasonable basis for the disparat
treatment. See In re Buttonwood Partners, Ltd11 B.R. 57, 63 (Bankr. S.D.N.Y. 1990); re
Johns-Manville Corp.68 B.R. 618, 636 (Bankr. S.D.N.Y. 19886);re WorldCom, Ing.2003 WL
23861928, at *59. As between two classes of claintsvo classes of interests, there is no unfair
discrimination if (i) the classes are comprisedd@similar claims or interestsee, e.g.In re

Johns-Manville Corp. 68 B.R. at 636, or (i) taking into account thartgular facts and
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circumstances of the case, there is a reasonable foa such disparate treatment between the
classesSee, e.gln re Drexel Burnham Lambert Grp. In@.38 B.R. at 715 (separate classification
and treatment was rational where members of eads ¢possess[ed] different legal rightd¥);

re Buttonwood Partners Ltd111 B.R. at 63.

133. To determine whether a plan discriminates unfaidpurts consider
“whether (1) there is a reasonable basis for disoating, (2) the debtor cannot consummate the
plan without the discrimination, (3) the discrimiioa is proposed in good faith, and (4) the degree
of discrimination is in direct proportion to itsti@ale.” In re Genco Shipping & Trading Ltd.
513 B.R. 233, 242 (Bankr. S.D.N.Y. 2014) (interaightion omitted). Claims and Interests have
been classified under the Plan in accordance wittion 1129(a) of the Bankruptcy Code, and the
Plan does not “discriminate unfairly” with respéetany of the rejecting Classes.

134. Asdiscussed above, the Plan properly classifiasgels 1D through 3D and
6D through 8D (General Unsecured Claims agains'tA€ Groups) into separate Classes. The
holders of Unsecured Claims in these Classes gadlyfeand economically distinct from the
holders of Secured Claims in other Classes. Tikayely one class of General Unsecured Claims
at each of the Debtors. All Classes of Claims Wdltreated the same, however, since all such
Claims will simply receive any remaining value lag¢it applicable Debtors after any Claims with
a senior priority against the same Debtor have Ip=adh in full. Therefore, there is no unfair
discrimination between the holders of Claims insth€lasses or with respect to the Classes
containing the other unsecured, nonpriority Claims.

135. In a similar vein, the holders of Interests in GIA9G (Holdings Interests)
are legally distinct in nature from all other Cles®f Interests, as only members of Class 19G hold

Interests in Holdings, the Debtors’ overall corperparent. The Interests in Classes 1F through
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18F and 20F (Other Interests in the Debtors) dexist at Holdings and hold Interests in different
legal entities than the Holdings Interests. OnedtDr-by-Debtor basis, there is only ever one
applicable Class of Interests. Other than the idgklinterests in Class 19G, all Interests aregoein
reinstated under the Plan. While the Holdingsreges are contained in the only Class of Interests
that is an Impaired Class, there is no unfair dhsiciation because the Holdings Interests are
dissimilar from the Other Interests because offifferent legal rights possessed by the Holdings
Interests as compared to the Other Interests. sReing the Other Interests preserves the legal
structure of the Debtors’ business to allow for Weddown to be completed more smoothly.
Therefore, there is a reasonable basis for theerdifit treatment and there is no unfair
discrimination between the holders of Interestthese Classes.

b. Section 1129(b)(2) of the Bankruptcy Code — Then Rk Fair and
Equitable

136. Pursuant to section 1129(b)(2) of the Bankruptcd&;@ plan must be fair
and equitable with respect to each class that teejgech plan. The definition of “fair and
equitable” varies based on the priority of therlsior interest of such rejecting class. The Fan i
fair and equitable with respect to each of thectajg Classes’

137. To be fair and equitable as to holders of unsecudaims,
section 1129(b)(2)(B) of the Bankruptcy Code reggim plan to provide either (i) that each holder
of a non-accepting class of unsecured claims witeive or retain on account of such claim
property of a value equal to the allowed amourdguath claim, or (ii) that a holder of a claim or
interest that is junior to the non-accepting clafsgnsecured claims will not receive or retain any

property under such plan. This requirement, ofefarred to as the “absolute priority rule” is

17 No Class of holders of Secured Claims has votedjest the Plan and, accordingly, there is noutision herein
of the fair and equitable requirements with respectecured claims under section 1129(b)(2)(Ahef Bankruptcy
Code.
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satisfied as to Classes 1D through 3D and 6D thr@R) (General Unsecured Claims against the
WAC Groups) because no Claims or Interests jurdosuch Classes will receive or retain any
property under the Plan.

138. The fact that Interests in Classes 1F through ®8F28F (Other Interests
in the Debtors) are unimpaired and being reinstatetér the Plan is justified and does not violate
the absolute priority rule. As described in thedlbsure Statement, the Debtors and their non-
Debtor subsidiaries have a complex corporate strachat was specifically created based on the
Debtors’ particular business and operational néadd to comply with regulatory requirements
and to maintain tax efficiencies), and the reirestant of the Other Interests is a key component
in preserving the Debtors’ structure to allow théntdown to proceed in a smooth and cost-
efficient manner that was taken into account wheteminining the value of the distributions to be
made to holders of Claims. Full impairment of @#her Interests would jeopardize the Debtors’
carefully designed Winddown, and would make the dlown much more complex and costly to
accomplish. Further, the reinstatement of the Other Interesissdhot provide any economic
substance, and so does not enable the holdere Gittter Interests to recover any value under the
Plan, as the Debtors and their non-Debtor subsdiavill be liquidating. See In re lon Media
Networks, InG.419 B.R. 585, 601 (Bankr. S.D.N.Y. 2009) (notihgt the “technical preservation
of equity is a means to preserve the corporatetstreithat does not have any economic substance
and that does not enable any junior creditor @redt holder to retain or recover any value under
the Plan,” and so did not violate the absoluterfioule, despite unsecured creditors not being
paid in full, because the “Plan’s retention of nstampany equity interests for holding company
purposes constitutes a device utilized to allow Bebtors to maintain their organizational

structure and avoid the unnecessary cost of hawingconstitute that structure re MPM
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Silicones, LLC531 B.R. 321, 331 n.8 (S.D.N.Y. 2015) (concurnmith and quoting favorably
the reasoning oln re lon Media Networks, In¢o hold that “[n]Jor does the Plan violate the
absolute priority rule by preserving certain intarpany interests without paying the
Subordinated Noteholders in full”).

139. To be fair and equitable as to holders of interessistion 1129(b)(2)(C) of
the Bankruptcy Code requires a plan to provideeeifh that each holder of a non-accepting class
of interests will receive or retain under the pfaoperty of a value equal to the greatest of the
fixed liquidation preference to which such holdeentitled, the fixed redemption price to which
such holder is entitled, or the value of such eggror (ii) that a holder of an interest thauisipr
to the non-accepting class of interests will naeree or retain any property under such plan. The
absolute priority rule is satisfied as to Class 1Bi@ldings Interests) because there are no Interest
that are junior to Class 19G and, thus, no Interestior to Class 19G will receive or retain any
property under the Plan on account of such jumterests.

140. Accordingly, the Plan is fair and equitable witrspect to each of the
rejecting Classes. Based on the foregoing, the $alisfies all requirements under section 1129(b)
of the Bankruptcy Code. Thus, the Plan may beicoatl as to each of the rejecting Classes
pursuant to cram down.

0. Section 1129(c) of the Bankruptcy Code — The Plars the Only Plan

141. The Plan is the only plan filed in these ChapterCekes. Accordingly,
section 1129(c) of the Bankruptcy Code is not ajajblie in the consideration of the Plan.

P. Section 1129(d) of the Bankruptcy Code — The Prinple Purpose of the Plan
Is Not for the Avoidance of Taxes

142. The principal purpose of the Plan is to facilitdistributions to holders of

Claims and to wind down the Debtors’ Estates, anthat for the avoidance of taxes or the
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avoidance of the application of Section 5 of theusiies Act of 1933. Accordingly, the Plan
satisfies the requirements of section 1129(d) efBankruptcy Code.

Q. Section 1129(e) of the Bankruptcy Code — The Chaptg&l Cases Are Not Small
Business Cases

143. The provisions of section 1129(e) of the Bankrupimde apply only to
small business cases. These Chapter 11 Casestdsenall business cases” as that term is defined
in section 101(51C) of the Bankruptcy Code. Acaugly, section 1129(e) of the Bankruptcy
Code is not applicable to the Plan.

Il. THE MODIFICATIONS OF THE PLAN ARE PROPER

144. Pursuant to section 1127 of the Bankruptcy Codglaa proponent may
modify a plan at any time before its confirmatianleng as the plan, as modified, satisfies the
requirements of sections 1122 and 1123 of the Rgotky Code and the plan proponent making
the modification complies with section 1125 of Benkruptcy Code. In addition, with respect to
any modifications made after votes have been sedidb vote to accept or reject such plan, but
prior to the confirmation of such plan, BankrupRyle 3019 provides, in relevant part:

[Alfter a plan has been accepted and before itdircoation, the

proponent may file a modification of the planthié court finds after

hearing on notice to the trustee, any committe@@ped under the

Code, and any other entity designated by the ¢battthe proposed

modification does not adversely change the treatroéthe claim

of any creditor or the interest of any equity ségurolder who has

not accepted in writing the modification, it sHadl deemed accepted

by all creditors and equity security holders whaeng@reviously

accepted the plan.
Fed. R. Bankr. P. 3019(a). Here, the Debtors nextlithe Plan on July 22, 2019, after votes had
been solicited, to:

. eliminate the concept of the Old Winddown Accoustaa

separate segregated account from the Winddown Atcou
as well as the mechanism for all funds transferfiog the
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Old Winddown Account into the Winddown Account de t
Effective Date of the Plan;

. provide all entities seeking an award by the CadrEee
Claims with 45 days after the Effective Date of BHan to
file final applications for the allowance of comation, as
opposed to the originally provided 30 days;

. provide that the Holdings Interests can be transfeon the
Effective Date of the Plan, in addition to the g
provision allowing for the Holdings Interests to be
surrendered, cancelled, and/or redeemed,;

. clarify what the Plan Administrator may use the dsin
contained in the Winddown Account to pay;

. allow for a reasonable period of time after theeEffiflve Date
of the Plan for the title to the aircraft constibgt the
WAC10 Collateral to be delivered to the WAC10
Administrative Agent, the WAC10 Security Trusteed éhe
WAC10 Lender;

. add “gross negligence” to the carve-out in the Hpation
Provisions; and

. revise certain immaterial typographical errors.

145. As described above, the Plan, as modified, complitssections 1122 and
1123 of the Bankruptcy Code, and the Debtors hawgptied with section 1125 of the Bankruptcy
Code. Accordingly, the requirements of section7l@Pthe Bankruptcy Code have been satisfied.
Moreover, Bankruptcy Rule 3019 is satisfied becdhsanodifications to the Plan do not impact,
let alone materially impact, the treatment of aoydars of Claims or Interests under the Plan.
Therefore, the modifications of the Plan are prdpeaccordance with the requirements of the
Bankruptcy Code.

[l CAUSE EXISTS TO WAIVE THE STAY OF THE PROPOSED CONFIRMATION
ORDER

146. The Debtors respectfully request that this Coureédlithat the Proposed

Confirmation Order shall be effective immediatepou its entry, notwithstanding the 14-day stay
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imposed by the operation of Bankruptcy Rule 3020(&ankruptcy Rule 3020(e) provides
that “[a]n order confirming a plan is stayed utié expiration of 14 days after the entry of the
order, unless the court orders otherwise.” FeddRkr. P. 3020(e). As such, and as the Advisory
Committee Notes to Bankruptcy Rule 3020(e) statee tourt may, in its discretion, order that
Rule 3020(e) is not applicable so that the plan beynplemented and distributions may be made
immediately.” Fed. R. Bankr. P. 3020(e), Adv. ConNotes, 1999 Amend.

147. Under the circumstances, it is appropriate for @wurt to exercise its
discretion to order that Bankruptcy Rule 3020(enas applicable so as to permit the Debtors to
consummate the Plan and commence the Plan’s imptaten without delay following the entry
of the Proposed Confirmation Order. Such relighighe best interests of the Debtors’ Estates,
creditors, and other parties in interest, and wdit prejudice the rights of any of the Debtors’
parties in interest.

CONCLUSION

148. The Plan represents the culmination of well overear of restructuring
efforts by the Debtors to salvage the best outgoossible from a very difficult situation resulting
from external market factors. The Plan satisfié®fathe requirements of section 1129 of the
Bankruptcy Code. No objections were filed, so that Debtors are seeking the confirmation of

the Plan as fully consensual. The Debtors respigctbquest that the Court confirm the Plan.

70



18-13648-smb Doc 876 Filed 07/22/19 Entered 07/22/19 23:23:22 Main Document

Dated: July 22, 2019
New York, New York
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/s/Robert J. Lemons

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Gary T. Holtzer

Robert J. Lemons

Kelly DiBlasi

Attorneys for Debtors
and Debtors in Possession
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Debtors
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Debtor Last 4 Debtor Last 4
Digits of Digits of
Tax ID Tax ID
Number Number
Waypoint Leasing Holdings Ltd. 28991 MSN 760682 Trus N/A
Waypoint Leasing (Luxembourg)| 7041 | Waypoint 2916 Business Trust N/A
S.ar.l
Waypoint Leasing (Ireland) 6600 MSN 920062 Trust N/A
Limited
Waypoint Asset Co 10 Limited 2503 MSN 920125 Trust N/A
MSN 2826 Trust N/A MSN 9229 AS 7652
MSN 2879 Trust N/A Waypoint Asset Co 3A Limited 6687
Waypoint Asset Co 11 Limited 3073 MSN 41371 Trust N/A
MSN 2905 Trust N/A Waypoint Asset Euro 1A Limited 9804

Waypoint Asset Co 14 Limited 1585 | Waypoint Asset Co 1K Limited 2087

Waypoint Asset Co 15 Limited 1776 MSN 4469 Trust N/A
Waypoint Asset Co 3 Limited 3471 MSN 6655 Trust N/A
AE Helicopter (5) Limited N/A Waypoint Leasing (Luxembourg) 8928
Euro S.ar.l
AE Helicopter (6) Limited N/A Waypoint Asset Co 1A Limited 1208
MSN 31141 Trust N/A Waypoint Leasing Labuan 1A 2299
Limited
MSN 31492 Trust N/A Waypoint Asset Co 1C Limited 0827
MSN 36458 Trust N/A Waypoint Asset Co 1D Limited 7018
MSN 760543 Trust N/A Waypoint Asset Co 1F Limited 6345
MSN 760551 Trust N/A Waypoint Asset Co 1G Limited 6494
MSN 760581 Trust N/A Waypoint Asset Co 1H Limited 7349
MSN 760628 Trust N/A Waypoint Asset Co 1J Limited 7729

MSN 760631 Trust N/A MSN 20159 Trust N/A
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Debtor Last 4 Debtor Last 4

Digits of Digits of

Tax ID Tax ID

Number Number
MSN 6658 Trust N/A Waypoint Asset Funding 6 LLC 4964
Waypoint 760626 Business Trust N/A Waypoint Asset Co 7 Limited 9689
MSN 7152 Trust N/A Waypoint Asset Euro 7A Limited 2406
MSN 7172 Trust N/A Waypoint Asset Co 8 Limited 2532
Waypoint Asset Funding 3 LLC 4960 MSN 31041 Trust N/A
Waypoint Asset Malta Ltd 5348 MSN 31203 Trust N/A
Waypoint Leasing Labuan 3A 8120 | MSN 31578 Trust N/A
Limited
Waypoint Leasing UK 3A Limited 0702 MSN 760617 Trust N/A
Waypoint Asset Co 4 Limited 0301 MSN 760624 Trust N/A
Waypoint Asset Co 5 Limited 7128 MSN 760626 Trust N/A
Waypoint Leasing Services LLC 8965 MSN 760765 Trust N/A
MSN 14786 Trust N/A MSN 920063 Trust N/A
MSN 2047 Trust N/A MSN 920112 Trust N/A
MSN 2057 Trust N/A Waypoint 206 Trust N/A
Waypoint Asset Co 5B Limited 2242 | Waypoint 407 Trust N/A
Waypoint Leasing UK 5A Limited 1970 | Waypoint Asset Euro 1B Limited 3512
Waypoint Asset Co 6 Limited 8790 | Waypoint Asset Euro 1C Limited 1060
MSN 31042 Trust N/A MSN 20012 Trust N/A
MSN 31295 Trust N/A MSN 20022 Trust N/A
MSN 31308 Trust N/A MSN 20025 Trust N/A
MSN 920119 Trust N/A MSN 920113 Trust N/A
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Debtor Last 4 Debtor Last 4
Digits of Digits of
Tax ID Tax ID
Number Number
Waypoint Asset Funding 8 LLC 4776 | Waypoint Asset Co Germany 5557
Limited
Waypoint Leasing UK 8A Limited 2906 MSN 31046 Trust N/A
Waypoint Leasing US 8A LLC 8080 | MSN 41511 Trust N/A
Waypoint Asset Company 6861 | MSN 760608 Trust N/A
Number 1 (Ireland) Limited
Waypoint Asset Euro 1D Limited| 1360 MSN 89007 Trust N/A
Waypoint Asset Co 1L Limited 2360 MSN 920141 Trust N/A
Waypoint Asset Co 1M Limited 5855 MSN 920152 Trust N/A
Waypoint Asset Co 1N Limited 3701 MSN 920153 Trust N/A
Waypoint Asset Euro 1G Limited| 4786 MSN 920273 Trust N/A
Waypoint Asset Funding 1 LLC 7392 MSN 920281 Trust N/A
Waypoint Leasing UK 1B Limited 0592 MSN 9205 Trust N/A
Waypoint Leasing UK 1C Limited 0840 MSN 9229 Trust N/A
Waypoint Asset Company 7847 | Waypoint Asset Funding 2 LLC| 7783
Number 2 (Ireland) Limited
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Exhibit B

Summary of Voting Results by WAC Group or Debtor
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Summary of Voting Results by WAC Group or Debtor

MSN 2047 Trust MSN 2057 Trust MSN 14786

Class Description WAC 1 Group (1) WAC 2 Group (2) WAC3 Group (3) WAC4 (4) WACS5 (5(i)) (5(ii)) (5(iii)) Trust (5(iv)) WLUKS5A (5(v))
Priority Non-Tax Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class A Claimsy Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Other Secured Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class B Claims Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Class C WAC Lender. Impaired — Voted | Impaired — Voted | Impaired — Voted N/A N/A N/A N/A N/A N/A
Secured Claims to Accept to Accept to Accept
General Unsecured Impaired — Impaired — Impaired — Impaired — Voted | Impaired — Voted | Impaired — Voted | Impaired — Voted | Impaired — Voted | Impaired — Voted
Class D . Presumed to Presumed to Presumed to
Claims ) ) ) to Accept to Accept to Accept to Accept to Accept to Accept
Reject Reject Reject
Intercompan Impaired — Impaired — Impaired — Impaired — Impaired —
Class E R pany Presumed to Presumed to Presumed to Presumed to Presumed to Vacant Vacant Vacant Vacant
Claims
Accept Accept Accept Accept Accept
Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class F | Other Interests Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Class G| Holdings Interests N/A N/A N/A N/A N/A N/A N/A N/A N/A
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Summary of Voting Results by WAC Group or Debtor

MSN 2826 Trust MSN 2879 Trust MSN 2916 Trust

ipti WAC10 (10(i i ii
Class Description WACG6 Group (6) WAC7 Group (7) WACS8 Group (8) (10(i)) (10(ii)) (10(ii) (10(v)) WAC11 (11(i)) WAG (11(ii))
Priority Non-Tax Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class A Claimsy Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Other Secured Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class B Claims Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
WAC Lender Impaired — Voted | Impaired — Voted | Impaired — Voted | Impaired — Voted
Class C Secured Claims to Accept to Accept to Accept to Accept N/A N/A N/A N/A N/A
General Unsecured Impaired — Impaired — Impaired - Impaired — Voted
Class D . Presumed to Presumed to Presumed to P Vacant Vacant Vacant Vacant Vacant
Claims ) ) ) to Accept
Reject Reject Reject
Intercompan Impaired — Impaired — Impaired — Impaired — Impaired —
Class E R pany Presumed to Presumed to Presumed to Presumed to Vacant Vacant Vacant Presumed to Vacant
Claims
Accept Accept Accept Accept Accept
Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class F | Other Interests Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Class G| Holdings Interests N/A N/A N/A N/A N/A N/A N/A N/A N/A
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MSN 2905
Trust (11(ii)

Summary of Voting Results by WAC Group or Debtor

WAC14 (14(i))

WAC5B (14(ii))

WAC15 (15)

WLIL (16)

LuxCo (17)

LuxCo Euro (18)

Holdings (19)

Services (20)

Priority Non-Tax Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class A Claimsy Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Other Secured Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class B Claims Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept Accept
Class ¢ WAC Lender N/A N/A N/A N/A N/A N/A N/A N/A N/A
Secured Claims
Class D Ger?eral Unsecured Vacant Vacant Vacant Vacant Impaired — Voted | Impaired — Voted Vacant Impaired — Voted | Impaired — Voted
Claims to Accept to Accept to Accept to Accept
Intercompan Impaired — Impaired — Impaired — Impaired — Impaired — Impaired — Impaired — Impaired —
Class E Claims pany Vacant Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept
Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired — Unimpaired —
Class F | Other Interests Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to Presumed to N/A Presumed to
Accept Accept Accept Accept Accept Accept Accept Accept
Impaired —
Class G| Holdings Interests N/A N/A N/A N/A N/A N/A N/A Presumed to N/A
Reject






