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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re:
Chapter 11
PLASTIQ INC., et al.,’!
Case No. 23-10671 (BLS)
Debtors.
(Joint Administration Requested)

Bidding Procedures Objection
Deadline: June 9, 2023 at 4:00 p.m.
(ET)

Proposed Bidding Procedures
Hearing Date: June 16, 2023,
subject to availability of the Court

Proposed Sale Objection Deadline:
July 14, 2023 at 4:00 p.m. (ET)

Proposed Sale Hearing Date:
July 24, 2023, subject to availability
of the Court

N N N N N N N N N N N N N N N N N N N N N

DEBTORS’ MOTION FOR ENTRY OF
(A) AN ORDER (I) APPROVING BIDDING PROCEDURES
IN CONNECTION WITH THE SALE OF THE DEBTORS’ ASSETS AND RELATED
BID PROTECTIONS, (II) APPROVING FORM AND MANNER OF NOTICE,

(III) SCHEDULING AUCTION AND SALE HEARING, (IV) AUTHORIZING
PROCEDURES GOVERNING ASSUMPTION AND ASSIGNMENT OF CERTAIN
CONTRACTS AND UNEXPIRED LEASES, AND (V) GRANTING RELATED RELIEF;
AND (B) AN ORDER (I) APPROVING THE PURCHASE AGREEMENTS, AND
(I) AUTHORIZING A SALE FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES, AND OTHER INTERESTS

The above-captioned debtors and debtors in possession (each, a “Debtor” and,
collectively, the “Debtors”) hereby file this motion (the “Motion’) for entry of: (a) an order,

substantially in the form attached hereto as Exhibit A (the “Bidding Procedures Order”),

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Plastiq Inc. (6125), PLV Inc. d/b/a/ PLV TX Branch Inc. (5084), and Nearside Business Corp.
(N/A). The corporate headquarters and the mailing address for the Debtors is 1475 Folsom Street, Suite 400,
San Francisco, California 94103.
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(1) approving bidding procedures, substantially in the form attached as Annex 1 to the Bidding
Procedures Order (the “Bidding Procedures”), to govern the marketing and sale of all or
substantially all of the Debtors’ assets (the “Assets”), and approving certain bid protections in
connection therewith, (ii) authorizing the Debtors to schedule an auction to sell the Assets
(the “Auction”) and scheduling the hearing to approve a sale of the Assets (the “Sale Hearing”),
(ii1) approving the form and manner of notice of the proposed sale transactions, the Bidding
Procedures, the Auction, the Sale Hearing, and related dates and deadlines, (iv) authorizing
procedures governing the assumption and assignment of certain executory contracts and
unexpired leases (the “Assumed Contracts”) to the prevailing bidder(s) acquiring the Assets (a
“Successful Bidder”), and (v) granting related relief; and (b) one or more orders (collectively,
the “Sale Order”) (i) approving the purchase agreement between the Debtors and the Stalking
Horse Bidder (as defined below), or such other Successful Bidder and (ii) authorizing the sale(s)
(collectively, the “Sale”) of the Assets and the assumption and assignment of the Assumed
Contracts to the Stalking Horse Bidder or such other Successful Bidder free and clear of all liens,
claims, encumbrances, and other interests (collectively, the “Encumbrances”), other than any
assumed liabilities and permitted Encumbrances.

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (the “Court”)
has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated as of February 29, 2012. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and
the Court may enter a final order consistent with Article III of the United States Constitution.
Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. The statutory and

legal predicates for the relief requested herein are sections 105(a), 363, 365, 503, and 507 of title
30369601.6
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11 of the United States Code, 11 U.S.C. §§ 101 ef seq. (the “Bankruptcy Code”), rules 2002,
6004, 6006, 9007, and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”), and rules 2002-1 and 6004-1 of the Local Rules of Bankruptcy Practice and Procedure
of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”).

GENERAL BACKGROUND

2. On the date hereof (the “Petition Date”), each of the Debtors commenced a
voluntary case under chapter 11 of the Bankruptcy Code. The Debtors are authorized to operate
their businesses and manage their properties as debtors in possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code. No official committees have been appointed in the
chapter 11 cases and no request has been made for the appointment of a trustee or examiner.

3. Additional information regarding the Debtors’ businesses, capital structure, and
the circumstances leading to the filing of the chapter 11 cases is set forth in the Declaration of
Viadimir Kasparov in Support of Chapter 11 Petitions and First Day Pleadings (the “First Day
Declaration”), which is being filed contemporaneously herewith and is incorporated by
reference.?

THE DEBTORS’ MARKETING PROCESS

4. In January 2023, after considering their outstanding debt obligations and ongoing
operational and liquidity needs, the Debtors determined to retain Triple P RTS, LLC (“Portage
Point”) to provide a chief restructuring officer and other associated personnel, to assist the
Debtors in exploring strategic alternatives to maximize value for the benefit of their stakeholders.
In this role, Portage Point has, among other things, explored a potential sale of the Debtors’

assets.

2 Capitalized terms used but not otherwise defined herein shall have the meanings given to them in the First Day

Declaration, Bidding Procedures, or Stalking Horse Agreement (as defined below), as applicable.
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5. As part of the consideration of potential strategic alternatives, in February 2023,
Portage Point, with assistance from management, undertook a targeted marketing effort and
began soliciting indications of interest for the sale of the Debtors’ assets. In particular, Portage
Point crafted detailed marketing materials and assembled related diligence information for a
confidential electronic data room (the “Data Room™”) and a confidential information
memorandum (the “CIM”) with the assistance of the Debtors and their other professional
advisors. The Debtors and their advisors contacted approximately 15 prospective buyers.

6. Thereafter, 7 parties executed non-disclosure agreements (each, an “NDA”).
Parties who executed an NDA were provided with access to the Data Room, which contained
diligence information about the Debtors and their assets and the CIM. Portage Point responded
to various inquiries and, together with the Debtors’ management team, conducted virtual and in-
person meetings with several of the potential buyers who executed NDAs in order to offer them
the opportunity to ask questions about the Assets and the Debtors’ operations.

7. As described more fully in the First Day Declaration, on March 9, 2023, the
Debtors received a non-binding letter of intent (the “LOI”) from Priority Holdings, Inc.
(“Priority”). Over the following two weeks, the Debtors, Blue Torch Finance LLC, as agent for
the Debtors’ prepetition secured lenders (“Blue Torch”), and Priority negotiated the terms and
conditions of the LOI. On March 28, 2023, the LOI with Priority was executed by the necessary
parties.

8. On April 22, 2023, after being informed by Priority that it no longer was willing
to consummate the proposed transaction outside of a chapter 11 process, and that it had not
completed its due diligence, the Debtors, after consultation with the Prepetition Secured Parties,

terminated the LOI. Following termination of the LOI, the Debtors continued discussions with
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Priority regarding a potential stalking horse bid. In addition, on April 24, 2023, the Debtors re-
initiated their marketing efforts. In particular, the Debtors, with the assistance of Portage Point,
identified a broad universe of 107 potential strategic buyers and 79 potential financial buyers. As
of the Petition Date, the Debtors and their advisors have contacted 79 financial buyers and 101
strategic buyers. Of these, 20 financial buyers and 12 strategic buyers have signed NDAs and
have access to the Data Room.

0. On May 23, 2023, the Debtors and Plastiq, Powered by Priority, LLC (the
“Stalking Horse Bidder”), an acquisition vehicle formed by Priority, agreed on the terms of a
stalking horse bid, and executed the asset purchase agreement, attached hereto as Exhibit B (the
“Stalking Horse Agreement”). The Stalking Horse Agreement provides that the Stalking Horse
Bidder will provide the following consideration to acquire substantially all of Debtors’ Assets, in
addition to the assumption by Stalking Horse Bidder of the Assumed Liabilities:

a. a cash payment to the Debtors equal to $27.5 million (the “Cash
Payment”);

b. pay to Blue Torch the consideration as described in the Exchange
Agreement Terms attached to the Stalking Horse Agreement as Exhibit A,
in accordance with the terms and conditions of the Exchange Agreement ;
and

c. pay to Colonnade Acquisition Corp. II (“Colonnade”) the consideration as
described in the Letter Agreement Terms attached so the Stalking Horse
Agreement as Exhibit B, in accordance with the terms and conditions of
the Letter Agreement.

10. The Stalking Horse Agreement will serve as the baseline for all prospective
bidders to negotiate from and be subject to higher or otherwise better bids for the Assets in
accordance with the Bidding Procedures.

11.  The Debtors now seek to promptly effectuate a Sale of their Assets, subject to a

competitive bidding process that is consistent with both the timing of the chapter 11 cases and
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the Debtors’ fiduciary duties to maximize value for their estates, stakeholders, and parties in
interest. Upon the Court’s entry of the Bidding Procedures Order, the Debtors intend to provide
notice of the Bidding Procedures, the Auction date, the deadline to object to the proposed Sale,
and the Sale Hearing to all prospective buyers of the Assets that have contacted or been
contacted by the Debtors or their advisors during the marketing process to date as well as any
additional prospective buyers of the Assets that will be contacted by the Debtors or their advisors
following the Petition Date.

THE ASSETS AND THE STALKING HORSE AGREEMENTS

A. The Assets

12. The Debtors’ Assets consist of, without limitation, certain cash, inventory,
accounts receivable, executory contracts and unexpired leases, intellectual property, permits,
licenses, customer lists, books and records, claims and causes of action, and other related
personal property. Subject to the terms of the Bidding Procedures, interested parties may bid on
the Assets (i) in individual lots; (i1) as a collective whole; or (ii1) in any combination.

B. The Stalking Horse Agreement

13. The following table sets forth a summary of the material terms and conditions of

the Stalking Horse Agreement, including required disclosures under Local Rule 6004-1(b)(iv).?

3 If there are any inconsistencies between the summary set forth herein and the Stalking Horse Agreement, the

terms and conditions of the Stalking Horse Agreement shall govern. Capitalized terms used in the following
disclosures shall have the meaning ascribed to them in the Stalking Horse Agreement.
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Term

(Agreement Citation) Detail
Seller Plastiq, Inc. and its affiliated Debtors
Stalking Horse Bidder | Plastiq, Powered by Priority, LLC
(Recitals)
Local Rule 6004- The Stalking Horse Bidder is not an insider, as defined in section 101(31) of
1(b)(iv)(A) the Bankruptcy Code.
Consideration Purchase Price:
(Art. 2.5 and 8.3) As consideration for the sale and transfer of the Purchased Assets, in addition
Local Rule 6004- to the assumption by Buyer of the Assumed ngbllltles, Blcl‘yer shall: (a) rna’lfe‘
1(b)(iV)(N) a cash payment to Sellers equal to $27.5 million (the “Cash Payment”);

(b) pay Blue Torch the consideration as described in the Exchange Agreement
Terms attached to the Stalking Horse Agreement as Exhibit A, in accordance
with the terms and conditions of the Exchange Agreement; and (c) pay
Colonnade the consideration as described in the Letter Agreement Terms
attached to the Stalking Horse Agreement as Exhibit B, in accordance with
the terms and conditions of the Letter Agreement.

Credit Bidding:

Blue Torch is permitted to make a credit bid of its Secured Debt and any
amounts owing under the DIP Agreement (each as defined in the Stalking
Horse Agreement).

Agreements with
Management
Local Rule 6004-
1(b)(iv)(B)

N/A

Releases
(art 6.7)

Local Rule 6004-
1(b)(iv)(C)

Effective upon the Closing, Sellers, on behalf of themselves and their
respective past, present and future subsidiaries, parents, divisions, Affiliates,
agents, representatives, insurers, attorneys, successors and assigns
(collectively, the “Seller Releasing Parties”), hereby release, remise, acquit
and forever discharge (i) the Buyer and its past, present and future
subsidiaries, parents, divisions, Affiliates, agents, representatives, insurers,
attorneys, successors and assigns, and each of its and their respective
directors, managers, officers, employees, attorneys, contractors,
subcontractors, independent contractors, owners and insurance companies
(collectively, the “Buyer Released Parties”), from any and all claims,
demands, causes of action, disputes, controversies, suits, cross-claims, torts,
losses, attorneys’ fees and expenses, obligations, agreements, covenants,
damages, Liabilities, costs and expenses arising on or prior to the Closing
Date, whether known or unknown, whether anticipated or unanticipated,
whether claimed or suspected, whether fixed or contingent, whether yet
accrued or not, whether damage has resulted or not, whether at law or in
equity, whether arising out of agreement or imposed by statute, common law
of any kind, nature, or description, including, without limitation as to any of
the foregoing, any claim by way of indemnity or contribution, which any
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Term

(Agreement Citation)

Detail

Seller Releasing Party has, may have had or may hereafter assert against any
Buyer Released Party and (ii) any claim, right or interest of Sellers (whether
known or unknown, whether anticipated or unanticipated, whether claimed or
suspected, whether fixed or contingent, whether yet accrued or not, whether at
law or in equity, whether arising out of agreement or imposed by statute,
common law of any kind, nature, or description) in the Purchased Assets;
provided, that notwithstanding the foregoing, Seller Releasing Parties do not
in any event release Buyer from its obligations under the Stalking Horse
Agreement, including the Assumed Liabilities, or from acts or omissions
constituting gross negligence or willful misconduct. In addition, if Sellers file
a Chapter 11 plan, such plan shall be consistent with the Stalking Horse
Agreement in all respects and will include releases and exculpation provisions
in favor of Buyer Released Parties to the maximum extent permitted by law.

Private Sale/No

The Debtors are proposing, and the Stalking Horse Agreement contemplates,

Competitive Bidding an open marketing and auction process, subject to receiving a higher or better
Local Rule 6004- offer on or before the Bid Deadline.
1(b)(iv)(D)
Closing Deadlines The Stalking Horse Agreement may be terminated by the Stalking Horse
Bidder if the Sale of the Assets does not close by July 31, 2023.
(Art.8.1)
Local Rule 6004-
1(b)(iv)(E)
30369601.6
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Term
(Agreement Citation)

Detail

Good Faith Deposit
(Art. 2.10)

Local Rule 6004-
1(b)(iv)(F)

Within two (2) Business Days as of the date of the Stalking Horse Agreement,
Buyer will make an earnest money deposit in the amount of $5,200,000 (the
“Deposit”) to the Escrow Agent pursuant to the terms of the Escrow
Agreement. If the Closing occurs, the Deposit shall be applied against
payment of the Purchase Price on the Closing Date. If the Stalking Horse
Agreement is terminated pursuant to Sections 8.1(a)-(e) or Sections 8.1(h)-(1)
of the Stalking Horse Agreement, or in the event that any Person other than
Buyer purchases all or any material portion of the Purchased Assets, then the
Deposit shall be returned to Buyer promptly, and in no event later than two
(2) Business Days after such termination, and the Parties agree that they will
promptly execute joint written instructions to the Escrow Agent pursuant to
the Escrow Agreement to effect such return of the Deposit. If the Stalking
Horse Agreement shall be terminated by the Sellers pursuant to Section 8.1(f)
or (g) of the Stalking Horse Agreement, then Plastiq shall retain the Deposit,
and the parties agree that they will promptly execute joint written instructions
to the Escrow Agent pursuant to the Escrow Agreement to effect such
retention of the Deposit. The Parties agree that the Sellers’ right to retain the
Deposit, as set forth herein, is not a penalty, but rather is liquidated damages
in a reasonable amount that will compensate the Sellers for their respective
efforts and resources expended and the opportunities foregone while
negotiating the Stalking Horse Agreement and in reliance on the Stalking
Horse Agreement and on the expectation of the consummation of the
transactions contemplated hereby, which amount would otherwise be
impossible to calculate with precision. Notwithstanding anything to the
contrary in the Stalking Horse Agreement, the Parties agree that if the
Stalking Horse Agreement is terminated under circumstances in which Sellers
are entitled to the Deposit, except in the case of fraud, the delivery of the
Deposit is the sole and exclusive remedy available to Sellers with respect to
the Stalking Horse Agreement and the Contemplated Transactions, and, upon
delivery of the Deposit, none of the Buyer or any of its former, current or
future equity holders, directors, officers, Affiliates, agents or Representatives
(collectively, the “Buyer Releasees”) shall have any further liability or
obligation relating to or arising out of the Stalking Horse Agreement or the
transactions contemplated by the Stalking Horse Agreement.

Interim Arrangements

Local Rule 6004-
1(b)(iv)(G)

N/A

Use of Proceeds

(Art. 2.8(b)(i))

At the Closing, Buyer shall deliver to Sellers the Cash Payment less the
Deposit, by wire transfer of immediately available funds to such bank account
as shall be designated in writing by the applicable party to (or for the benefit

Local Rule 6004- of) whom such payment is to be made at least two (2) Business Days prior to
1(b)(iv)(H) the date such payment is to be made.
Tax Exemptions To the extent not exempt under section 1146 of the Bankruptcy Code, Buyer
(Art. 6.6) shall pay any and all sales, use, stamp, documentary, registration, transfer
e (including real estate transfer tax), stock transfer, registration, gross receipts,
30369601.6
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Term
(Agreement Citation)

Detail

Local Rule 6004-
1(b)(iv)(D)

duty, securities transactions, stamp, documentary, registration, transfer, added
value or similar Tax (each, a “Transfer Tax”) imposed under any applicable
Law in connection with the transactions contemplated by the Stalking Horse
Agreement, regardless of the Person liable for such Transfer Taxes under
applicable Law. Sellers and Buyer shall cooperate to prepare any Tax Returns
required to be filed in connection with Transfer Taxes described in the
immediately preceding sentence. The Party that is responsible under
applicable law to file such Tax returns, shall timely file such returns.

Record Retention
(Art. 6.3)

Local Rule 6004-
1(b)(iv)(J)

From and after the Closing, Buyer shall promptly provide to Sellers and their
respective Representatives (after reasonable notice and during normal
business hours and without charge to Sellers) access to all Records included
in the Purchased Assets for periods prior to the Closing and reasonable access
to Transferred Employees to the extent such access is necessary in order for
Sellers (as applicable) to comply with applicable Law or any contract to
which it is a party, for liquidation, winding up, Tax reporting or other proper
purposes and so long as such access is subject to an obligation of
confidentiality, and shall preserve such Records until the latest of (i) seven (7)
years after the Closing Date, (ii) the required retention period for all
government contact information, records or documents, (iii) the conclusion of
all bankruptcy proceedings relating to the Chapter 11 Cases or (iv) in the case
of Records related to Taxes, the expiration of the statute of limitation
applicable to such Taxes. Such access shall include access to any information
in electronic form to the extent reasonably available. Buyer acknowledges that
Sellers have the right to retain originals or copies of all Records included in
the Purchased Assets for periods prior to the Closing. Prior to destroying any
Records included in the Purchased Assets for periods prior to the Closing,
Buyer shall notify Sellers thirty (30) days in advance of any such proposed
destruction of its intent to destroy such Records, and Buyer shall permit
Sellers to retain such Records, at Sellers’ cost and expense. With respect to
any Litigation and claims that are Excluded Liabilities, Buyer shall render all
reasonable assistance that Sellers may request in defending or prosecuting
such Litigation or claim and shall make available to Sellers such personnel as
are most knowledgeable about the matter in question, all without charge.
Without limitation of any of the foregoing, such assistance by Buyer to Sellers
shall include reasonable assistance to Sellers by the Transferred Employees
after the Closing with respect to the wind down of the Chapter 11 Cases,
which shall include during the pendency of the Chapter 11 Cases, maintaining
the accounting infrastructure and assisting in the compilation of the monthly
operating reports and other reporting and filings that are required to be filed
with the Bankruptcy Court.

30369601.6
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Term
(Agreement Citation)

Detail

Sale of Avoidance
Actions

(Art. 2.1)

Local Rule 6004-
1(b)(iv)(K)

Purchased Avoidance Actions are included within the Purchased Assets.

No Successor Liability
(Art. 5.3(b)(ii))

Local Rule 6004-
1(b)(iv)(L)

If the Stalking Horse Bidder is the Successful Bidder, the Debtors intend to
seek entry of a Sale Order that provides, among other things, that the Stalking
Horse Bidder is a good faith purchaser entitled to the protections of section
363(m) of the Bankruptcy Code and is not a successor to the Debtors.

Free and Clear of
Unexpired Leases or
Other Rights

(Art. 5.3(b)(ii))

Local Rule 6004-
1(b)(iv)(M)

The Debtors intend to seek entry of a Sale Order that provides, among other
things, Court approval of the sale of the Assets free and clear of all Liens,
Claims, and encumbrances, pursuant to (among other provisions) sections
105, 363, and 365 of the Bankruptcy Code.

Relief from
Bankruptcy Rule
6004(h)

Local Rule 6004-
1(b)(iv)(O)

As noted below, the Debtors are seeking a waiver of the 14-day stay imposed
by Bankruptcy Rule 6004(h).

THE PROPOSED SALE TIMELINE AND BIDDING PROCEDURES

14.  To ensure that the highest or otherwise best offer is received for the Assets, the

Debtors crafted the proposed Bidding Procedures to govern the submission of competing bids at

an Auction, all of which are contemplated and expressly permitted under the Stalking Horse

Agreement. Accordingly, the Debtors seek the Court’s approval of the Bidding Procedures set

forth as Annex 1 to the Bidding Procedures Order and incorporated herein in their entirety by

this reference.

30369601.6
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15. The Debtors’ proposed timeline with respect to the Bidding Procedures, the

Auction, the Sale Hearing, and the Sale is as follows:*

Event

Date

Hearing to Consider Approval of Bidding
Procedures

June 16, 2023, subject to the
availability of the Court

Service of Sale Notice and Cure Notice (as
defined below)

Three (3) business days after the entry
of the Bidding Procedures Order

Sale Objection Deadline (as defined below)

July 14, 2023 at 4:00 p.m. (ET)

Bid Deadline

July 14, 2023 at 4:00 p.m. (ET)

Auction (if applicable)

July 18, 2023 at 10:00 a.m. (ET)

Sale Hearing July 24, 2023, subject to the
availability of the Court
Sale Closing No later than July 31, 2023
16.  The Debtors propose the following notice and objection timeline as it relates to

the Sale, the Auction, and the Sale Hearing (the “Sale Notice Procedures”), and request notice

of the Sale, the Auction, the Sale Hearing, and the Bidding Procedures Order be deemed

adequate and sufficient if:

No later than three (3) business days after the entry of the Bidding Procedures
Order, the Debtors (or their agent) shall serve by email or, if email is unavailable,
by first class mail, a notice regarding the Sale (the “Sale Notice”), substantially in
the form attached hereto as Exhibit C, on the following entities; provided,
however, that the Debtors need not serve the Sale Notice on any party for whom
the Debtors are unable to obtain, after reasonable diligence, an email or physical
address as of the entry of the Bidding Procedures Order; provided, further that the
Debtors shall not be obligated to provide supplemental service of the Sale Notice
with respect to any Sale Notice that is returned to the Debtors as undeliverable so
long as the Debtors have confirmed that any such Sale Notice was sent to the
applicable email or physical address on file in the Debtors’ books and records and
no other email or physical address could be obtained after reasonable diligence:

(a) the Office of the United States Trustee for the District of Delaware (the
“U.S. Trustee”);

4

30369601.6
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(b)

(©)
(d)
(e)
®

(2
(h)
(1)
(),
(k)

M
(m)

(n)
(0)

(p)

proposed counsel for any official committee appointed in the chapter 11
cases;

counsel to the Prepetition Secured Parties and the DIP Lender;
counsel to the Stalking Horse Bidder;
the United States Attorney for the District of Delaware;

the attorneys general for each of the states in which the Debtors conduct
business operations;

the Internal Revenue Service;
the Securities and Exchange Commission

all known taxing authorities for the jurisdictions to which the Debtors are
subject;

all environmental authorities having jurisdiction over any of the Assets;

all entities known or reasonably believed to have asserted a Lien on any of
the Assets;

counterparties to the Debtors’ executory contracts and unexpired leases;

all persons that have expressed to the Debtors an interest in a transaction
with respect to the Assets during the past six (6) months;

all of the Debtors’ other known creditors and equity security holders;

the office of unclaimed property for each state in which the Debtors conduct
business; and

those parties who have formally filed a request for notice in the chapter 11
cases pursuant to Bankruptcy Rule 2002 at the time of service.

17. In addition, the Debtors will upload an electronic copy of the Sale Notice and the

Bidding Procedures Order (which will include the Bidding Procedures) to the Data Room

maintained by Portage Point. The Debtors will also post the Sale Notice and the Bidding

Procedures Order on the website of the Debtors’ claims and noticing agent, Kurtzman Carson

Consultants, LLC.

30369601.6
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The Debtors also request the establishment of an objection deadline prior to the

Sale Hearing such that any objections related to the proposed Sale be served upon (so as to be

actually received by) the following parties (the “Objection Notice Parties”) on or before

4:00 p.m. (prevailing Eastern time) on July 14, 2023 (the “Sale Objection Deadline”):

(2)

(b)

(c)

(d)

(e)

®

19.

the Debtors, Plastiq Inc., ef al., 1475 Folsom Street, Suite 400, San Francisco, CA
94103, Attn:  Vladimir  Kasparov,  Chief  Restructuring  Officer
(vkasparov@pppllc.com);

proposed counsel to the Debtors, Young Conaway Stargatt & Taylor, LLP,
Rodney Square, 1000 North King Street, Wilmington, DE 19801, Attn: Michael
R. Nestor, Esq. (mnestor@ycst.com), Matthew B. Lunn, Esq. (mlunn@ycst.com),
and Joseph M. Mulvihill, Esq. (jmulvihill@ycst.com);

the U.S. Trustee, 844 King Street, Room 2207, Wilmington, DE 19801, Attn:
Richard L. Schepacarter, Esq. (richard.schepacarter@usdoj.gov);

counsel to the Prepetition Secured Parties and the DIP Lenders, (i) Schulte Roth
& Zabel LLP, 919 Third Avenue, New York, NY 10022, Attn: Adam Harris
(adam.harris@srz.com) and Reuben Dizengoft (reuben.dizengoff@srz.com), and
(i1) Landis Rath & Cobb LLP, 919 Market Street, Suite 1800, Wilmington,
Delaware 19801, Attn. Matthew B. McGuire (mcguire@lrclaw.com);

counsel to the Stalking Horse Bidder, Troutman Pepper Hamilton Sanders LLP,
600 Peachtree Street, N.E., Suite 3000 Atlanta, GA 30308, Attn: Matthew Brooks
(matthew.brooks@troutman.com), Gary Marsh (gary.marsh@troutman.com), ,
James Stevens (james.stevens@troutman.com), Brenna Sheffield
(Brenna.Sheffield@troutman.com) and Kenneth Listwak
(ken.listwak@troutman.com),

proposed counsel to any official committee appointed in the chapter 11 cases.

Certain of the key terms of the Bidding Procedures are highlighted below, in

accordance with Local Rule 6004-1(c)°:

Term Detail

Qualification of Bidders
Local Rule 6004-1(c)(i)(A)

To participate in the bidding process or otherwise be
considered for any purpose under these Bidding Procedures, a person
or entity (other than the Stalking Horse Bidder) interested in

5

If there are any inconsistencies between the summary set forth herein and the Bidding Procedures, the terms and

conditions of the Bidding Procedures shall govern. Capitalized terms not otherwise defined herein shall have
the meanings ascribed to such terms in the Bidding Procedures.

30369601.6
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consummating a Sale (a “Potential Bidder”) must deliver or have
previously delivered:

(1) an executed confidentiality agreement on terms
acceptable to the Debtors (a “Confidentiality Agreement”), to the
extent not already executed; and

(i1) information demonstrating (in the Debtors’
reasonable business judgment) that the Potential Bidder has the
financial capability to consummate the applicable Sale, including,
but not limited to, the most current audited and latest unaudited
financial statements (the “Financials”) of the Potential Bidder (or
such other form of financial disclosure acceptable to the Debtors in
their discretion) (or, if the Potential Bidder is an entity formed for the
purpose of acquiring the Assets, (x) Financials of the equity holder(s)
of the Potential Bidder or such other form of financial disclosure as
is acceptable to the Debtors, in consultation with: (a) the DIP Lender,
and (b) the advisors to the Committee (collectively, the
“Consultation Parties”), and (y) a written funding commitment
acceptable to the Debtors and their advisors, in consultation with the
Consultation Parties, of the equity holder(s) of the Potential Bidder
to be responsible for the Potential Bidder’s obligations in connection
with the applicable Sale); and

(iil)  any other evidence the Debtors, in consultation with
the Consultation Parties, may reasonably request to evaluate such
person’s or entity’s fitness, interest or motives for participating in the
bidding process.

Qualification of Bids
Local Rule 6004-1(c)(i)(B)

A proposal, solicitation, or offer (each, a “Bid”) by a
Qualified Bidder that is submitted in writing, in English, and satisfies
each of the following requirements (the “Bid Requirements”) as
determined by the Debtors, in consultation with the Consultation
Parties, ¢ shall constitute a “Qualified Bid.” The Stalking Horse Bid
will be deemed a Qualified Bid for all purposes without any further
action required by the Stalking Horse Bidder. Any bid submitted by
the DIP Lenders and prepetition secured lenders shall be deemed a
Qualified Bid without any further action by the DIP Lenders or
prepetition secured lenders; provided, however, that if such bid
proposes to credit bit all or a portion of any secured obligations
owing by the Debtors, such bid must provide for the escrow of the
Bid Protections of the Stalking Horse Purchaser, as provided herein
and set forth in the Stalking Horse Agreement.

(a) Identification of Bidder. FEach Bid must fully

6

Notwithstanding anything to the contrary in these Bidding Procedures, the Debtors shall not be required to

consult with the DIP Lender or the prepetition secured lenders if they submit a bid for the Assets.

30369601.6

15




Case 23-10671-BLS Doc 23 Filed 05/24/23 Page 16 of 41

Term

Detail

disclose the following: (i) the legal identity of each person or entity
bidding for the Assets and/or otherwise sponsoring, financing
(including through the issuance of debt in connection with such Bid)
or participating in (including through license or similar arrangement
with respect to the Assets to be acquired in connection with such
Bid) the Auction in connection with such Bid and the complete terms
of any such participation; and (ii) any past or present agreements or
affiliations with the Debtors, the Stalking Horse Bidder, any other
known Potential Bidder or Qualified Bidder, or any officer or
director of any of the foregoing (including any current or former
officer or director of the Debtors.

(b) Assets. Each Bid must clearly state which Assets
(including any executory contracts and unexpired leases) and
liabilities of the Debtors the Qualified Bidder is agreeing to purchase
and assume. For the avoidance of doubt, a Bid may be on the Assets
in either (i) individual lots, (ii) as a collective whole, or (iii) in any
combination. A Bid may also provide for the designation of
executory contracts and unexpired leases to be assumed and assigned
for a limited period post-closing so long as the Qualified Bidder
agrees to pay all costs and expenses incurred by the Debtors during
such designation period.

(¢) Purchase Price. Each Bid must clearly set forth the
cash purchase price to be paid in U.S. dollars for the applicable Asset
Category (the “Purchase Price”), provided, however, that the DIP
Lenders and prepetition secured lenders shall be entitled to credit bid
all or any portion of the outstanding secured obligations under the
DIP Lender pursuant to section 363(k) of the Bankruptcy Code with
respect to any assets on which they hold liens if such credit bid
properly complies with the requirement to escrow the Bid
Protections in favor of the Stalking Horse Purchaser, as set forth
herein and in the Stalking Horse Agreement

(d) Minimum Bid. The Minimum Bid is an amount of
cash or other consideration offered that exceeds the aggregate sum of
the following:

e the aggregate value of the Purchase Price, as
that term is defined in the Stalking Horse

Agreement;

e the amount of the Breakup Fee and Expense
Reimbursement; and

e the $200,000 minimum bid increment.

(e) Deposit. Each Bid must be accompanied by a cash
deposit in the amount equal to 10% of the Purchase Price of the Bid,

30369601.6
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to be held in an account to be identified and established by the
Debtors (the “Deposit”). The Debtors reserve the right to increase
the Deposit requirement.

§3) Assumption of Obligations. Each Bid must
identify the obligations contemplated to be assumed by such Bid,
and be on terms in the aggregate (together with the other
consideration contemplated in such Bid) matching or exceeding the
Minimum Bid and no less favorable to the Debtors than the Stalking
Horse Agreement, as determined in the Debtors’ business judgment,
and after consultation with the Consultation Parties. Other than the
obligations to be assumed, the Assets shall be sold free and clear of
all Encumbrances, and any Encumbrances shall attach to the net
proceeds of the Sales after payment of the Bid Protection (defined
below).

(g) The Same or Better Terms. In addition to meeting
or exceeding the applicable Minimum Bid, each Bid must be on
terms that are no less favorable in the aggregate (together with the
other consideration contemplated in such Bid), in the Debtors’
business judgment and after consultation with the Consultation
Parties, than the terms of the Stalking Horse Agreement. Each Bid
must include duly executed, non-contingent purchase agreement and
other transaction documents necessary to effectuate the transactions
contemplated in the Bid and shall include a schedule of assumed
contracts to the extent applicable to the Bid. Each Bid should be
based on the form of the Stalking Horse Agreement, which is
available in Word format in the Data Room, and must include a copy
of the Stalking Horse Agreement clearly marked to show all changes
requested by the Qualified Bidder, including those relating to the
respective Purchase Price and assets to be acquired by such Qualified
Bidder, as well as all other material documents integral to such bid,
including a form of sale order marked against the applicable sale
order (collectively, the “Qualified Bid Documents”).

(h) Committed Financing / Adequate Assurance
Information. To the extent that a Bid is not accompanied by
evidence of the Qualified Bidder’s capacity to consummate the Sale
set forth in its Bid with cash on hand, each Bid must include
committed financing documents to the satisfaction of the Debtors (in
consultation with the Consultation Parties) that demonstrate that the
Qualified Bidder has: (i) received sufficient debt and/or equity
funding commitments to satisfy the Qualified Bidder’s Purchase
Price and other obligations under its Bid; and (ii) adequate working
capital financing or resources to finance going concern operations for
the Assets and the proposed transactions. Such funding
commitments or other financing must not be subject to any internal
approvals, syndication requirements, diligence, or credit committee
approvals, and shall have only those covenants and conditions
acceptable to the Debtors, in consultation with the Consultation
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Parties. In addition to evidence of financial wherewithal to timely
consummate the transaction, a Bid must include adequate assurance
information with respect to any executory contracts or unexpired
leases included or that may be included in the Bid in a form that
allows the Debtors to serve such information on any counterparties
to any contracts or leases being assumed and assigned in connection
with the Sale that have requested, in writing, such information.

>i) Contingencies; No Financing or Diligence Outs.
A Bid shall not be conditioned on the obtaining or the sufficiency of
financing or any internal approval, or on the outcome or review of
due diligence, but may be subject to the accuracy at the closing of
specified representations and warranties or the satisfaction at the
closing of specified conditions, which shall not be more burdensome,
in the Debtors’ business judgment, and after consultation with the
Consultation Parties, than those set forth in the Stalking Horse
Agreement (if any).

3g) Demonstrated Financial Capacity. A Qualified
Bidder must have, in the Debtors’ business judgment (in consultation
with the Consultation Parties) the necessary financial capacity to
consummate the proposed transactions required by its Bid (including,
if necessary, to obtain transfer of any of the Debtors’ permits and to
obtain any necessary surety bonds or other financial assurances) and
provide adequate assurance of future performance under all contracts
proposed to be assumed by such Bid.

(k) Time Frame for Closing. Closing of the Sale as to
any Asset related to a Bid by a Qualified Bidder (a “Closing”) must
be reasonably likely (based on availability of financing, antitrust, or
other regulatory issues, experience, and other considerations) to be
consummated, if selected as the Successful Bid, on or before July 31,
2023.

()] Binding and Irrevocable. Except as provided
herein, a Qualified Bidder’s Bid for the Assets shall be irrevocable
unless and until (i) the Debtors (in consultation with the Consultation
Parties) accept a higher Bid for such Assets and such Qualified
Bidder is not selected as the Backup Bidder for such Assets, and (ii)
the Sale Hearing has been concluded and the Sale Order entered. If
selected as Backup Bidder, such Bid shall be irrevocable until the
Closing of a Successful Bid for such Assets.

(m)  Expenses; Disclaimer of Fees. Each Bid must
disclaim any right to receive a fee analogous to a break-up fee,
expense reimbursement, termination fee, or any other similar form of
compensation. For the avoidance of doubt, no Qualified Bidder
other than the Stalking Horse Bidder will be permitted to request, nor
be granted by the Debtors, at any time, whether as part of the
Auction or otherwise, a break-up fee, expense reimbursement,

30369601.6
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termination fee, or any other similar form of compensation, and by
submitting its Bid is agreeing to refrain from and waive any assertion
or request for reimbursement on any basis, including under section
503(b) of the Bankruptcy Code.

(n) Authorization. Each Bid must contain evidence
that the Qualified Bidder has obtained authorization or approval from
its board of directors (or a comparable governing body acceptable to
the Debtors) with respect to the submission of its Bid and the
consummation of the transactions contemplated in such Bid.

(0) As-Is, Where-Is. Each Bid must include a written
acknowledgement and representation that the Qualified Bidder: (i)
has had an opportunity to conduct any and all due diligence
regarding the Assets prior to making its offer; (ii) has relied solely
upon its own independent review, investigation, and/or inspection of
any documents and/or the Assets in making its Bid; and (iii) did not
rely upon any written or oral statements, representations, promises,
warranties, or guaranties whatsoever, whether express, implied by
operation of law, or otherwise, regarding the Assets or the
completeness of any information provided in connection therewith or
the Auction, except as expressly stated in the Bidder’s Bid or
accompanying asset purchase agreement.

) Adherence to Bidding Procedures. By submitting
its Bid, each Qualified Bidder is agreeing to abide by and honor the
terms of these Bidding Procedures and agrees not to submit a Bid or
seek to reopen the Auction after conclusion of the Auction.

qQ Regulatory Approvals and Covenants. A Bid
must set forth each regulatory and third-party approval required for
the Qualified Bidder to consummate the applicable Sale, if any, and
the time period within which the Qualified Bidder expects to receive
such regulatory and third-party approvals (and in the case that receipt
of any such regulatory or third-party approval is expected to take
more than thirty (30) days following execution and delivery of the
asset purchase agreement, those actions the Qualified Bidder will
take to ensure receipt of such approvals as promptly as possible) and
any undertakings that will be required by the Debtors in connection
with such regulatory and third party approvals.

(r) Consent to Jurisdiction. The Qualified Bidder
must submit to the jurisdiction of and entry of final orders by the
Court and waive any right to a jury trial in connection with any
disputes relating to Debtors’ qualification of bids, the Auction, the
construction and enforcement of these Bidding Procedures, the
transaction documents related to the Sale, and the Closing, as
applicable.

30369601.6
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(s) Bid Deadline. Each Bid must be transmitted via
email (in .pdf or similar format) so as to be actually received on or
before 4:00 p.m. (prevailing Eastern Time) on July 14, 2023 (the
“Bid Deadline”) by the Notice Parties.

No-Shop or No-Solicitation
Provisions

Local Rule 6004-1(c)(i)(C)(1)

None.

Breakup Fee and Expense
Reimbursement

Local Rule 6004-1(c)(i)(C)(2)

The Stalking Horse Agreement contemplates a breakup fee of 3%
(the “Breakup Fee”) of the Purchase Price, and an expense
reimbursement of reasonable and documented out of pocket
expenses associated with diligence of the Sellers in connection with
becoming the Stalking Horse Purchaser and negotiation and
documentation of the Stalking Horse Agreement and pleadings
related thereto (the “Expense Reimbursement” and, together with
the Breakup Fee, the “Bid Protections”), provided however that the
Bid Protections shall not exceed 5% of the Purchase Price.

If Blue Torch, or an entity formed by or affiliated with Blue Torch,
the pre-petition secured lenders, or the DIP lender (as the case may
be, the “Credit-Bid Party”), submits a Qualified Bid to purchase
substantially all of the Assets through a credit bid of its Secured Debt
(as defined in the Stalking Horse Agreement) and any amounts
owing under the DIP Agreement (as defined in the Stalking Horse
Agreement), then Debtors shall cause the Credit Bid Party to deposit
cash equal to the Breakup Fee and Expense Reimbursement in
escrow for the benefit of the Stalking Horse Bidder in the event such
Qualified Bid shall be determined by Debtors and the Court to be
Successful Bid, and such escrowed Breakup Fee and Expense
Reimbursement shall be paid by Debtors or Credit Bid Party, as
applicable, to the Stalking Horse Bidder via wire transfer of
immediately available funds to an account designated by the Stalking
Horse Bidder within one (1) business day of the closing of such
transaction with the Credit Bid Party.

Bidding Increments
Local Rule 6004-1(c)(i))(C)(3)

The initial Overbid for the Assets, if any, shall provide for total
consideration to the Debtors with a value that exceeds the value of
the consideration under the (i) Baseline Bid for the Assets, giving
effect to the credit for the Bid Protections for the Stalking Horse Bid,
by an incremental amount that is not less than $200,000 (the
“Minimum Overbid Increment”). The Debtors reserve the right,
after consultation with the Consultation Parties, to announce
reductions or increases in the Minimum Overbid Increment for the
Assets at any time during the Auction.

Treatment of Bid Protections at
Auction

If any Overbid is made as to the Assets subject to the Stalking Horse
Agreement, the Stalking Horse Bidder shall be entitled to a dollar-
for-dollar credit against the Minimum Overbid equal to the amount
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Local Rule 6004-1(c)(i)(C)(4)

of the Stalking Horse Bidder’s Bid Protections pursuant to the
Stalking Horse Agreement to take into account that, if the Stalking
Horse Bidder is the Successful Bidder, no payment of the Stalking
Horse Bidder’s Bid Protections will be required. Conversely, if a
Bidder other than the Stalking Horse Bidder is the Successful Bidder
as to the Assets subject to the Stalking Horse Agreement, the net
proceeds available to the Debtors for any such Assets will be reduced
by the amount of the Bid Protections of the Stalking Horse Bidder
under the Stalking Horse Agreement and paid to the Stalking Horse
Bidder at closing.

Modifications of Bidding
Procedures

Local Rule 6004-1(c)(i)(D)

The Debtors reserve their rights to modify these Bidding Procedures
in their reasonable business judgment, and in consultation with the
Consultation Parties, in any manner that will best promote the goals
of the bidding process, or impose, at or prior to the Auction,
additional customary terms and conditions on the sale of the Assets,
including, without limitation: (a) extending the deadlines set forth in
these Bidding Procedures; (b) adjourning the Auction at the Auction
and/or adjourning the Sale Hearing in open court without further
notice; (c) adding procedural rules that are reasonably necessary or
advisable under the circumstances for conducting the Auction; (d)
cancelling the Auction; and (e) rejecting any or all bids or Bids;
provided, however, that any changes to the dates and deadlines set
forth herein shall (i) comply with any milestones contained in the
Debtors’ DIP financing approved by the Bankruptcy Court in these
cases or be made with the consent of the Prepetition Secured Parties
and DIP Lender and (ii) be consistent with the Stalking Horse
Agreement; provided further, that nothing in this Section shall limit
any rights or remedies of the Stalking Horse Bidder under the
Stalking Horse Agreement with respect to material modifications to
these Bidding Procedures, the Bidding Procedures Order or the
agreed form of sale order.

Back-Up Bidder
Local Rule 6004-1(c)(i)(E)

If an Auction is conducted for the Assets, the Qualified Bidder with
the next-highest or otherwise second-best Bid at the Auction for such
Assets, as determined by the Debtors in the exercise of their
reasonable business judgment, and in consultation with the
Consultation Parties (the “Backup Bid”), shall be required to serve
as a backup bidder (the “Backup Bidder”) for such Assets, and each
Qualified Bidder shall agree and be deemed to agree to be the
Backup Bidder if so designated by the Debtors.

The identity of the Backup Bidder and the amount and material terms
of the Backup Bid shall be announced by the Debtors at the
conclusion of the Auction at the same time the Debtors announce the
identity of the Successful Bidder. The Backup Bidder shall be
required to keep its Bid (or if the Backup Bidder submits one or
more Overbids at the Auction, its final Overbid) open and
irrevocable until the closing of the transaction with the applicable
Successful Bidder. The Backup Bidder’s Deposit shall be held in
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escrow until the closing of the transaction with the applicable
Successful Bidder or as otherwise provided in the Stalking Horse
Agreement.

If a Successful Bidder fails to consummate the approved transactions
contemplated by its Successful Bid, the Debtors may select the
applicable Backup Bidder as the Successful Bidder, and such Backup
Bidder shall be deemed a Successful Bidder for all purposes. The
Debtors will be authorized, but not required, to consummate all
transactions contemplated by the Bid of such Backup Bidder without
further order of the Court or notice to any party. The defaulting
Successful Bidder’s Deposit shall be forfeited to the Debtors, and the
Debtors specifically reserve the right to seek all remedies available
against the defaulting Successful Bidder, including specific
performance, if applicable, unless otherwise provided in the Stalking
Horse Agreement should the Stalking Horse Bidder be the

Successful Bidder.

20.

THE PROPOSED ASSUMPTION PROCEDURES

To facilitate and effect the Sale of the Assets, the Debtors seek authority to

assume and assign the Assumed Contracts, consistent with the procedures established in the

Bidding Procedures Order and the Stalking Horse Agreement (the “Assumption Procedures”).

The Debtors propose that the Assumption Procedures apply whether the Stalking Horse Bidder

or any other party or parties are the Successful Bidders.

21.

(a)

30369601.6

The proposed Assumption Procedures are as follows:

Notice. Within three (3) business days from the entry of the Bidding Procedures
Order, the Debtors shall file and serve by email or, if email is unavailable, by first
class mail, on all counterparties (the “Counterparties”) to their executory
contracts and unexpired leases (the “Contracts”) a notice, substantially in the
form attached hereto as Exhibit D (the “Cure Notice”); provided, however, that
the Debtors need not serve the Cure Notice on any party for whom the Debtors
are unable to obtain, after reasonable diligence, an email or address as of the entry
of the Bidding Procedures Order; provided, further that the Debtors shall not be
obligated to provide supplemental service of the Cure Notice with respect to any
Cure Notice that is returned to the Debtors as undeliverable so long as the Debtors
have confirmed that any such Cure Notice was sent to the applicable email or
physical address on file in the Debtors’ books and records and no other email or
physical address could be obtained after reasonable diligence.
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Content of the Cure Notice. The Cure Notice will include the following
information on a schedule attached thereto (the “Executory Contracts
Schedule”): (a) the potential assumption by the Debtors and assignment to the
Successful Bidder(s) of the Contracts, and (b) the proposed amount necessary,
under section 365(b)(1) of the Bankruptcy Code, to cure any outstanding
monetary defaults and compensate the Counterparties for any pecuniary losses in
connection with such assumption and assignment (the “Proposed Cure
Amounts”).

Previously Omitted Contracts. If at any time after the issuance of the Cure Notice
but prior to the Sale Hearing it is discovered that a Contract should have been
listed on the Executory Contracts Schedule but was not (any such Contract, a
“Previously Omitted Contract”), the Debtors shall promptly following
discovery thereof (but in no event later than two (2) Business Days following
discovery thereof), file and serve a notice on the non-Debtor counterparty(ies) to
such Previously Omitted Contract notifying such counterparties of the Debtors’
intention to assume and assign such Previously Omitted Contract to the
Successful Bidder, including the Proposed Cure Amounts relating thereto (the
“Previously Omitted Contract Notice”).

Objections. Each Counterparty shall have until 4:00 p.m. (prevailing Eastern
time) on the date that is fourteen (14) days after the filing and service by the
Debtors to the Counterparty of the Cure Notice or the Previously Omitted
Contract Notice (as applicable) (the “Contract Objection Deadline”) to object to
the assumption and assignment of its Contract on any grounds, including, without
limitation, the amount of the Proposed Cure Amounts, but excluding any
objection as to adequate assurance of future performance under section 365(b)(1)
of the Bankruptcy Code, other than the Stalking Horse Bidder, or on the basis of
the identity of the Successful Bidder. Any unresolved objections shall be heard at
the Sale Hearing, unless otherwise agreed by the parties; provided that the
Debtors shall have the right to adjourn any Sale Hearing without the consent of
any objecting party. If any objections to the amount of Proposed Cure Amounts
remain unresolved as of the date of the Closing of the Sale, the Debtors may (but
are not required to) deposit the disputed amount of Proposed Cure Amounts in a
segregated account to hold pending resolution of such objections.

Each Counterparty may raise objections as to adequate assurance of future
performance or on the basis of the identity of the Successful Bidder until 4:00
p.m. (prevailing Eastern time) on the date that is three (3) days after the filing and
service by the Debtors to the Counterparty of a notice identifying the applicable
Successful Bidder, which, for the avoidance of doubt, may be provided with the
Cure Notice or the Previously Omitted Contract Notice or at any time thereafter
with respect to the Stalking Horse Bidder; provided, however, that objections, if
any, on the basis of the identity of the Successful Bidder shall not, in any event,
be raised later than one (1) day prior to the commencement of the Sale Hearing
(the “Buyer Specific Objection Deadline”). Any such objection must be filed
and served on the Debtors and their counsel, any committee appointed in the
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chapter 11 cases and its counsel, and the applicable Successful Bidder or Stalking
Horse Bidder (if any), as applicable, and its counsel, so as to be actually received
by the Buyer Specific Objection Deadline. Any such unresolved objections shall
be heard at the Sale Hearing, unless otherwise agreed by the parties.

RELIEF REQUESTED

22. By this Motion, the Debtors request entry of: (a) the proposed Bidding
Procedures Order, (i) approving Bidding Procedures to govern the marketing and sale of the
Assets, including approving the Bid Protections in connection therewith, (ii) authorizing the
Debtors to schedule the Auction and scheduling the Sale Hearing, (iii) approving the form and
manner of notice of the proposed sale transaction, the Bidding Procedures, the Auction, the Sale
Hearing, and related dates and deadlines, (iv) authorizing procedures governing the assumption
and assignment of the Assumed Contracts to the Successful Bidder(s), and (v) granting related
relief; and (b) the Sale Order (i) approving the purchase agreement between the Debtors and the
Stalking Horse Bidder (or such other Successful Bidder), and (ii) authorizing the Sale of the
Assets and the assumption and assignment of the Assumed Contracts to the Stalking Horse
Bidder or such other Successful Bidder free and clear of all Encumbrances, other than any
assumed liabilities or permitted Encumbrances as set forth in the applicable form(s) of purchase
agreement.

BASIS FOR RELIEF

I. THE SALE OF THE ASSETS REFLECTS A SOUND EXERCISE OF THE
DEBTORS’ BUSINESS JUDGMENT.

23. Selling the Assets as proposed herein is critical to maximizing value in the
chapter 11 cases and, therefore, should be approved as reflecting a sound exercise of the
Debtors’ business judgment. Section 363(b) of the Bankruptcy Code provides, in relevant part,
that a debtor “may use, sell, or lease, other than in the ordinary course of business, property of
the estate” after notice and a hearing. 11 U.S.C. § 363(b)(1). Generally, the debtor is only
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required to “show that a sound business purpose” justifies the proposed use of property. In re
Montgomery Ward Holding Corp., 242 B.R. 147, 153 (D. Del. 1999); see also In re Phoenix
Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987) (requiring “good business reason” for
use under section 363(b) of the Bankruptcy Code). This standard prohibits other parties from
second-guessing the debtor’s business judgment if the debtor has shown that the proposed use
will benefit the debtor’s estate. See In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr.
S.D.N.Y. 1986) (“Where the debtor articulates a reasonable basis for its business decisions (as
distinct from a decision made arbitrarily or capriciously), courts will generally not entertain
objections to the debtor’s conduct.”); see also In re Tower Air, Inc., 416 F.3d 229, 238 (3d Cir.
2005) (“Overcoming the presumptions of the business judgment rule on the merits is a near-
Herculean task.”).

24. The Debtors determined to undertake a sale of substantially all of their Assets
after careful consideration of all potential alternatives. Of the available alternatives, the Sale was
and remains the most efficient means to obtaining the greatest value for the Assets and
distributing that value to the Debtors’ stakeholders in accordance with their legal priorities. The
Debtors already have a baseline Stalking Horse Bid and now seek to continue the marketing
process with the added benefits of a Court-approved section 363 sale process. As discussed
above, Portage Point contacted 179 parties prior to the Petition Date, and will continue to scour
the market for potentially interested bidders. At the conclusion of the marketing period, the
Debtors, their creditors, and other parties in interest can be confident that the Debtors will have
obtained the highest or otherwise best value for the Assets. And, importantly, beyond the

consideration the Debtors and their estates will receive in the Sale, the Successful Bidder will be
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assuming contracts and other liabilities that otherwise would dilute any recoveries that may be
available to creditors.
IL. APPROVAL OF THE SALE NOTICE PROCEDURES AND BIDDING

PROCEDURES IS APPROPRIATE AND IN THE BEST INTERESTS OF THE
DEBTORS’ ESTATES.

A. The Proposed Notice of Sale, Bidding Procedures, Auction and Sale Hearing,
and the Sale Objection Deadline Are Appropriate.

25.  The Debtors submit that the Sale Notice Procedures and the Sale Objection
Deadline comply with Bankruptcy Rule 2002 and are reasonably calculated to provide timely
and adequate notice of the Bidding Procedures, the Auction, the Sale Hearing, and the Sale to the
Debtors’ creditors and other parties in interest, and, if the Debtors believe that additional entities
have a legitimate interest, then also to those who have expressed an interest, or may express an
interest, in bidding on the Assets. Based upon the foregoing, the Debtors respectfully request
that this Court approve the Sale Notice Procedures and the Sale Objection Deadline proposed
above.

B. The Bidding Procedures Are Appropriate and Will Maximize the Value of
the Assets.

26.  Courts have made clear that a debtor’s business judgment is entitled to substantial
deference with respect to the procedures to be used in selling assets from the estate. See, e.g., In
re Efoora, Inc., 472 B.R. 481, 488 (Bankr. N.D. Ill. 2012) (‘A trustee has considerable discretion
when it comes to the sale of estate assets, and that discretion is entitled to great judicial deference
as long as a sound business reason is given.”) (internal quotations and citations omitted).

27. The paramount goal in any proposed sale of property of the estate is to maximize
the proceeds received by the estate. See, e.g., Corp. Assets, Inc. v. Paloian, 368 F.3d 761, 765
(7th Cir. 2004) (in a bankruptcy sale, the “governing principle . . . is to secure the highest price

for the benefit of the estate and creditors”).
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28. To that end, courts uniformly recognize that procedures intended to enhance
competitive bidding are consistent with the goal of maximizing the value received by the estate
and, therefore, are appropriate in the context of bankruptcy sales. See, e.g., Calpine Corp. v.
O’Brien Envtl. Energy, Inc. (In re O’Brien Envtl. Energy, Inc.), 181 F.3d 527, 537 (3d Cir.
1999); Official Comm. of Subordinated Bondholders v. Integrated Res. Inc. (In re Integrated Res.
Inc.), 147 B.R. 650, 659 (S.D.N.Y. 1992) (observing that bidding procedures “encourage bidding
and . . . maximize the value of the debtor’s assets.”).

29. The Debtors believe that the Bidding Procedures will establish sound parameters
by which the proffered sale price of the Assets under the Stalking Horse Agreement may be
tested and evaluated. Such procedures will increase the likelihood that the Debtors will receive
the greatest possible consideration for the Assets because they will ensure a competitive and fair
bidding process. The Bidding Procedures will also allow the Debtors to undertake the Auction
process in an orderly fashion, which the Debtors believe is essential to maintaining and
maximizing the value of its estate.

30. The Debtors believe that the Auction and proposed Bidding Procedures will allow
the Debtors to conduct the Auction in a controlled, fair, and open fashion that will encourage
participation by financially capable bidders who demonstrate the ability to close a transaction.
The Debtors also believe that the Bidding Procedures will encourage active bidding for the
Assets, are consistent with other procedures previously approved by courts in this and other
circuits, and are appropriate under the relevant standards governing auction proceedings and

bidding incentives in bankruptcy proceedings.
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31. Thus, the proposed Bidding Procedures are reasonable, appropriate, and within
the Debtors’ sound business judgment under the circumstances because they will serve to
maximize the value that the Debtors will obtain on account of the Sale of the Assets.

III. THE INITIAL AND SUBSEQUENT OVERBID AMOUNTS ARE
APPROPRIATE.

32. The Debtors submit that the proposed requirements for a minimum bid and
Overbid are appropriate and should be approved. Courts frequently authorize debtors to require
bidders to submit minimum initial bids to ensure that the debtors receive the highest and best
offers possible in asset sales. In addition, the Debtors intend to conduct the Auction such that
each bid at the Auction is higher or otherwise better than the previous bid. To this end,
incorporating the concept of overbids in the Bidding Procedures is reasonable under the
circumstances and will enable the Debtors to maximize the value for the sale of their assets while
limiting any chilling effect on the Sale process. See, e.g., In re Phasebio Pharm., Inc., Case No.
22-10995 (LSS) (Bankr. D. Del. Nov. 28, 2022) (authorizing bidding procedures with an initial
overbid increment of $1,000,000 or 2.5% of purchase price); In re Avadim Health, Inc., Case No.
21-10883 (CTG) (Bankr. D. Del. June 23, 2021) (authorizing bidding procedures with an initial
overbid increment of $250,000); In re Ruby Pipeline, Case No. 22-10278 (CTG) (Bankr D. Del.
Sept. 8, 2022) (authorizing bidding procedures requiring minimum overbid amount to be
announced by the debtor at auction); In re Sequential Brands Grp., Inc., Case No. 21-11194
(JTD) (Bankr. D. Del. Sept. 24, 2021) (same).

IV. THE BID PROTECTIONS HAVE A SOUND BUSINESS PURPOSE AND
SHOULD BE APPROVED.

33. As noted above, the Bid Protections include a breakup fee of 3% of the Purchase
Price and an expense reimbursement of reasonable, actual, documented out of pocket expenses,

collectively not to exceed 5% of the Purchase Price. Such amounts are only payable if the
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conditions applicable to payment of such amounts that are set forth in the Stalking Horse
Agreement and the Bidding Procedures are satisfied. Such amounts shall also only be payable to
the Stalking Horse Bidder. The Stalking Horse Bidder shall provide the Debtors with an
accounting and all required documentation of the Expense Reimbursement two (2) days prior to
the Auction so that the Debtors can notify parties of the initial overbid.

34, The Debtors believe that the Bid Protections are necessary for the Stalking Horse
Bidder to enter into the Stalking Horse Agreement. In addition, the Debtors believe that the
presence of the Stalking Horse Bidder will set a floor for the value of the Assets and attract other
potential buyers to bid for such assets, thereby maximizing the realizable value of the Assets for
the benefit of the Debtors’ estates, their creditors, and all other parties in interest. Further, the
Debtors believe that the Bid Protections are reasonable given the terms of the proposed
transaction.

35. Approval of the Bid Protections is governed by standards for determining the
appropriateness of bid protections in the bankruptcy context. Courts have identified at least two
instances in which bid protections may benefit the estate. First, a breakup fee or expense
reimbursement may be necessary to preserve the value of a debtor’s estate if assurance of the fee
“promote[s] more competitive bidding, such as by inducing a bid that otherwise would not have
been made and without which bidding would have been limited.” In re O’Brien Envtl. Energy,
Inc., 181 F.3d 527, 533 (3d Cir. 1999). Second, if the availability of breakup fees and expense
reimbursements were to induce a bidder to research the value of the debtor and convert the value
to a dollar figure on which other bidders can rely, the bidder may have provided a benefit to the
estate by increasing the likelihood that the price at which the debtor is sold will reflect its true

worth. See id.; see also In re Reliant Energy Channel View LP, 594 F.3d 200, 206-08 (3d Cir.

30369601.6

29



Case 23-10671-BLS Doc 23 Filed 05/24/23 Page 30 of 41

2010) (reasoning that a break-up fee should be approved if it is necessary to entice a party to
make the first bid or if it would induce a stalking horse purchaser to remain committed to a
purchase).

36. In O’Brien, the Third Circuit reviewed the following nine factors set forth by the
lower court as relevant in deciding whether to award a break-up fee:

a. the presence of self-dealing or manipulation in negotiating the break-up
fee;

b. whether the fee harms, rather than encourages, bidding;
c. the reasonableness of the break-up fee relative to the purchase price;

d. whether the unsuccessful bidder placed the estate property in a “sale
configuration mode” to attract other bidders to the auction;

e. the ability of the request for a break-up fee to serve to attract or retain a
potentially successful bid, establish a bid standard or minimum for other
bidders or attract additional bidders;

f. the correlation of the fee to a maximum value of the debtor’s estate;

g. the support of the principal secured creditors and creditors’ committees of
the break-up fee;

h. the benefits of the safeguards to the debtor’s estate; and

i. the substantial adverse impact of the break-up fee on unsecured creditors,
where such creditors are in opposition to the break-up fee.

See In re O’Brien Envtl. Energy, Inc., 181 F.3d at 536.

37.  While no one factor is dispositive, an application of the facts to several of such
factors supports the approval of the Bid Protections. In particular, and as is set forth in greater
detail above, the Bid Protections are necessary to preserve the value of the Debtors’ estates
because they will enable the Debtors to secure an adequate floor for the Assets and to therefore
insist that competing bids be materially higher or otherwise better than the Stalking Horse

Bidder—a clear benefit to the Debtors’ estates. The Bid Protections were approved by the
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Debtors, and were the result of good faith, arms’ length negotiations between the Debtors and the
Stalking Horse Bidder. While the Debtors sought to minimize the Bid Protections, the Stalking
Horse Bidder would not agree to act as a stalking horse without the Bid Protections given the
substantial time and expense that would be incurred in connection with entering into definitive
documentation and the risk that it will be outbid at the Auction. Without the Bid Protections, the
Debtors might lose the opportunity to obtain the highest or otherwise best offer for the Purchased
Assets and would certainly lose the downside protection that will be afforded by the existence of
the Stalking Horse Bidder. The bid of the Stalking Horse Bidder sends a message to all potential
bidders that the Assets are at least worth the Purchase Price. Therefore, without the benefit of
the bid of the Stalking Horse Bidder (i.e., a bid providing the floor), the bids received at auction
for the Assets could be substantially lower than the bid offered by the Stalking Horse Bidder.

38. “The usual rule is that if break-up fees encourage bidding, they are enforceable; if
they stifle bidding, they are not enforceable.” In re Integrated Res., Inc., 147 B.R. at 660. The
Debtors do not believe that the Bid Protections will stifle bidding. To the contrary, the Debtors
believe that, should the Auction be held, such bid protections will encourage bidding by serving
“any of three possible useful functions: (i) to attract or retain a potentially successful bid, (i1) to
establish a bid standard or minimum for other bidders to follow, or (iii) to attract additional
bidders.” Id. at 662.

39. Here, the bid of the Stalking Horse Bidder serves all three functions. First, the
Stalking Horse Bidder would not enter into the Stalking Horse Agreement without the Bid
Protections. Second, pursuant to the Bidding Procedures, any bidder that wishes to participate in
the Auction must submit an offer that is higher or otherwise better than the bid of the Stalking

Horse Bidder. Third, the bid of the Stalking Horse Bidders attracts additional bidders because,
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among other things, additional bidders will be able to save considerable time and expense
because they can use many of the documents that the Stalking Horse Bidder heavily negotiated,
including, among other things, the Stalking Horse Agreement and the schedules thereto, in
making their bid. In sum, if the Assets are sold to a Successful Bidder other than the Stalking
Horse Bidder, the transaction likely will be the result of the Stalking Horse Bidder’s crucial role
as an initial bidder generating interest in the Assets and establishing a minimum acceptable price
and offer against which other parties can bid.

40. In addition, “[a] break-up fee should constitute a fair and reasonable percentage of
the proposed purchase price, and should be reasonably related to the risk, effort, and expenses of
the prospective purchaser. When reasonable in relation to the bidder’s efforts and to the
magnitude of the transaction, break-up fees are generally permissible.” Id.

41. Here, the Bid Protections contain a breakup fee in an amount equal to 3% of the
Purchase Price provided under the Stalking Horse Agreement. When considered together with
the Expense Reimbursement, the combined totals of the Bid Protections are consistent with the
range of bid protections typically paid in sale transactions that have been approved by this Court.
Given the size of the Purchase Price, the Debtors believe that the amount of the Bid Protections
is appropriate.

V. THE PROPOSED ASSUMPTION PROCEDURES ARE APPROPRIATE.

42.  In connection with the Sale, the Debtors believe it is necessary to establish a
process by which: (i) the Debtors and Counterparties can reconcile the Proposed Cure Costs, if
any, in accordance with section 365 of the Bankruptcy Code; and (ii) Counterparties can object
to the assumption and assignment of the Contracts or related Proposed Cure Costs. As described
above, the proposed Assumption Procedures comply with Bankruptcy Rule 2002 and provide all

Counterparties with due and adequate notice of the potential assumption and assignment of their
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Contracts, the Contract Objection Deadline and the Buyer Specific Objection Deadline, and the
time and place for the Sale Hearing. Accordingly, the Debtors request that the Assumption
Procedures be approved.

VI. APPROVAL OF THE PROPOSED SALE TRANSACTION IS APPROPRIATE
AND IN BEST INTEREST OF THE DEBTORS’ ESTATES.

43. In accordance with Bankruptcy Rule 6004(f)(1), sales of property rights outside
the ordinary course of business may be by private sale or public auction. The Debtors
determined that a public Auction of the Assets will enable the Debtors to obtain the highest or
otherwise best offer in a Sale of their Assets at this time and is in the best interests of the
Debtors, their estates, and their creditors.

A. The Sale of Assets and Assumed Contracts Free and Clear of Encumbrances
Is Authorized by Section 363(f) of the Bankruptcy Code.

44. The Debtors further submit that it is appropriate to sell the Assets and to assign
the Assumed Contracts free and clear of all Encumbrances, other than Permitted Liens and
Assumed Liabilities, as set forth in the Stalking Horse Agreement or in the purchase agreement
with the Successful Bidder(s) pursuant to section 363(f) of the Bankruptcy Code, with any such
Encumbrances attaching to the net sale proceeds of the Assets, as and to the extent applicable.

45. Section 363(f) of the Bankruptcy Code authorizes a debtor to sell assets free and
clear of liens, claims, interests, and encumbrances if:

(1) applicable nonbankruptcy law permits sale of such property free and clear of
such interests;

(2) such entity consents;

(3) such interest is a lien and the price at which such property is to be sold is
greater than the aggregate value of all liens on such property;

(4) such interest is in bona fide dispute; or
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(5) such entity could be compelled, in a legal or equitable proceeding, to accept a
money satisfaction of such interest.

46. The Debtors believe that one or more of the tests of section 363(f) are satisfied
with respect to the transfer of the Assets and the assignment of the Assumed Contracts pursuant
to the Stalking Horse Agreement or an applicable purchase agreement of another Successful
Bidder. In particular, the Debtors believe that at least section 363(f)(2) and (3) of the
Bankruptcy Code will be met in connection with the transactions proposed under the Stalking
Horse Agreement because the Debtors expect that the DIP Lender and any other party asserting a
Lien over the Assets will consent to the Sale, or, alternatively, that the purchase price for the
Assets will exceed the value of any such Encumbrances. Moreover, with respect to any other
parties asserting a lien, claim, or encumbrance against the Assets, the Debtors anticipate that they
will be able to satisfy one or more of the conditions set forth in section 363(f) of the Bankruptcy
Code. In particular, known lienholders will receive notice and will be given sufficient
opportunity to object to the relief requested. Such lienholders that do not object to the Sale
should be deemed to have consented.” Furthermore, the Debtors propose that any Encumbrances
asserted against the Assets be transferred to and attach to the proceeds of the Sale.

B. The Stalking Horse Bidder is a Good Faith Purchaser and Is Entitled to the
Full Protections of the Bankruptcy Code.

47. The Debtors believe that the Stalking Horse Agreement has been submitted in

good faith and has been, and will continue to be, negotiated in good faith and at arm’s-length.

7 See FutureSource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 2002) (“[L]ack of objection (provided of
course there is notice) counts as consent. It could not be otherwise; transaction costs would be prohibitive if
everyone who might have an interest in the bankrupt’s assets had to execute a formal consent before they could
be sold.”) (internal citations omitted); Hargrave v. Twp. of Pemberton (In re Tabone, Inc.), 175 B.R. 855, 858
(Bankr. D.N.J. 1994) (holding that creditor’s failure to object to sale free and clear of liens, claims and
encumbrances satisfies section 363(f)(2)); In re Elliot, 94 B.R. at 345 (same).
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Thus, the Stalking Horse Bidder is entitled to the full protections of section 363(m) of
Bankruptcy Code, which provides:

The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such
authorization to an entity that purchased or leased such property in
good faith, whether or not such entity knew of the pendency of the
appeal, unless such authorization and such sale or lease were
stayed pending appeal.

48.  While the Bankruptcy Code does not define “good faith,” several Circuit Courts
have determined that:
The requirement that a purchaser act in good faith . . . speaks to the
integrity of his conduct in the course of the sale proceedings.
Typically, the misconduct that would destroy a purchaser’s good
faith status at a judicial sale involves fraud, collusion between the

purchaser and other bidders or the trustee, or an attempt to take
grossly unfair advantage of other bidders.

In re Andy Frain Servs., Inc., 798 F.2d 1113, 1125 (7th Cir. 1986) (quoting In re Rock Indus.
Machinery Corp., 572 F.2d 1195, 1198 (7th Cir. 1978); In re Abbotts Dairies of Pa., Inc., 788
F.2d 143, 147 (3d Cir. 1986). There has been no fraud, improper insider dealing, or collusion in
connection with the negotiation or submission of the Stalking Horse Agreement.

49. The Stalking Horse Bidder or other Successful Bidder(s) should receive the
protections afforded good faith purchasers by section 363(m) of the Bankruptcy Code.
Accordingly, the Debtors request that the Court make a finding at the Sale Hearing and in the
Sale Order that the purchase agreement reached with the Stalking Horse Bidder or any other
Successful Bidder(s) was at arm’s-length and is entitled to the full protections of section 363(m)

of the Bankruptcy Code.
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C. Credit Bidding Should Be Authorized Under Section 363(k) of the
Bankruptcy Code.

50. A secured creditor is allowed to “credit bid” the amount of its claim in a sale.
Section 363(k) of the Bankruptcy Code provides, in relevant part, that unless the court for cause
orders otherwise, the holder of a claim secured by property that is the subject of the sale “may
bid at such sale, and, if the holder of such claim purchases such property, such holder may offset
such claim against the purchase price of such property.” 11 U.S.C. § 363(k). Even if a secured
creditor is undersecured as determined in accordance with section 506(a) of the Bankruptcy
Code, section 363(k) allows such secured creditor to bid the total face value of its claim and does
not limit the credit bid to the claim’s economic value.

51. The Bidding Procedures preserve secured creditors’ rights to credit bid as
required under section 363(k) of the Bankruptcy Code, and this aspect of the Bidding Procedures
should therefore be approved.

D. Assumption and Assignment of the Assumed Contracts Is Authorized by the
Bankruptcy Code.

52. Sections 365(a) and (b) of the Bankruptcy Code authorize a debtor-in-possession
to assume, subject to the court’s approval, executory contracts or unexpired leases of the debtor.
Under section 365(a) of the Bankruptcy Code, a debtor, “subject to the court’s approval, may
assume or reject any executory contract or unexpired lease of the debtor.” 11 U.S.C. § 365(a).
Section 365(b)(1) of the Bankruptcy Code, in turn, codifies the requirements for assuming an
unexpired lease or executory contract of a debtor, providing that:

If there has been a default in an executory contract or unexpired lease of

the debtor, the trustee may not assume such contract or lease unless, at the
time of assumption of such contract or lease, the trustee —

(A)  cures, or provides adequate assurance that the trustee will promptly
cure, such default . . . ;
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(B)  compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such
contract or lease, for any actual pecuniary loss to such party
resulting from such default; and

(C) provides adequate assurance of future performance under such
contract or lease.

11 U.S.C. § 365(b)(1).

53. The standard applied by courts to determine whether an executory contract or
unexpired lease should be assumed is the “business judgment” test, which requires a debtor to
determine that the requested assumption or rejection would be beneficial to its estate. See ReGen
Capital I, Inc. v. UAL Corp. (In re UAL Corp.), 635 F.3d 312, 319 (7th Cir. 2011) (“The
bankruptcy court reviews the debtor’s business judgment with respect to the proposed
assumption to determine if it would be beneficial or burdensome to assume the executory
contract by evaluating whether assumption would serve the reorganization or whether it would
take away funds available to other creditors.”) (citing Orion Pictures Corp. v. Showtime
Networks, Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1099 (2d Cir. 1993)); In re Network
Access Sols., Corp., 330 B.R. 67, 75 (Bankr. D. Del. 2005).

54. As set forth above, the Sale will yield the maximum value for the Debtors’ estates
and the Debtors expect that value may be achieved through the assumption, assignment, and sale
of the Assumed Contracts. In addition, under section 365(k) of the Bankruptcy Code, a debtor’s
assignment of a contract or lease “relieves the trustee and the estate from any liability for any
breach of such contract or lease occurring after such assignment.” 11 U.S.C. § 365(k). Thus,
following an assignment to a Successful Bidder of an Assumed Contract, the Debtors will be
relieved from any liability for any subsequent breach associated therewith.

55. Furthermore, section 365(b)(1) of the Bankruptcy Code requires that any

outstanding defaults under the Assumed Contracts be cured or that adequate assurance be
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provided that such defaults will be promptly cured. 11 U.S.C. § 365(b)(1). The Debtors propose
to file with the Court, and serve on each Counterparty to a Contract, a Cure Notice that indicates
the Proposed Cure Amount for each such contract. As such, each Counterparty will have the
opportunity to object to the proposed assumption and assignment to the Successful Bidder and to
the Proposed Cure Amount, if applicable. Moreover, the payment or reserve of the applicable
Proposed Cure Amounts, as provided for in the Bidding Procedures, will be a condition to the
Debtors’ assumption and assignment of any Assumed Contracts.

56. Relatedly, section 365(f)(2) of the Bankruptcy Code provides that a debtor may
assign an executory contract or unexpired lease of nonresidential real property if “adequate
assurance of future performance by the assignee of such contract or lease is provided.”
11 U.S.C. § 365(f)(2). The words “adequate assurance of future performance” must be given a
“practical, pragmatic construction” in light of the facts and circumstances of the proposed
assumption.® Specifically, adequate assurance may be given by demonstrating the assignee’s
financial health and experience in managing the type of enterprise or property assigned.’

57. Here, any Successful Bidder will have provided adequate assurance of future
performance with respect to any Assumed Contract. For a bid to be deemed a Qualifying Bid,
each Qualifying Bidder will be required to provide evidence supporting its ability to comply with

the requirements of adequate assurance of future performance under section 365(f)(2)(B) and, if

8 See In re Fleming Cos., Inc., 499 F.3d 300, 307 (3d Cir. 2007) (internal citation omitted); Carlisle Homes, Inc.
v. Azzari (In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 1988) (same),; see also In re Natco
Indus., Inc., 54 B.R. 436, 440 (Bankr. S.D.N.Y. 1985) (finding that adequate assurance of future performance
does not mean absolute assurance that debtor will thrive and profit); In re Bon Ton Rest. & Pastry Shop, Inc., 53
B.R. 789, 803 (Bankr. N.D. Ill. 1985) (“Although no single solution will satisfy every case, the required
assurance will fall considerably short of an absolute guarantee of performance.”).

9 See In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (holding that adequate assurance of future
performance is given where the assignee of lease has financial resources and expressed a willingness to devote
sufficient funding to the business to ensure its success, and that in the leasing context, the chief determinant of
adequate assurance is whether rent will be paid).

30369601.6

38



Case 23-10671-BLS Doc 23 Filed 05/24/23 Page 39 of 41

applicable, section 365(b)(3) of the Bankruptcy Code. Furthermore, given that the Debtors will
submit evidence at the Sale Hearing that all requirements for the assumption and assignment of
the Contracts have been satisfied, the Court and other interested parties will have the opportunity
to evaluate the ability of the Successful Bidder to provide adequate assurance of future
performance.

58. Therefore, the Debtors respectfully request that the Court approve the proposed
assumption and assignment of the Assumed Contracts.

59. In addition, to assist in the assumption, assignment, and sale of the Assumed
Contracts, the Debtors also request that the Sale Order provide that anti-assignment provisions in
the Assumed Contracts shall not restrict, limit, or prohibit the assumption, assignment, and sale
of the Assumed Contracts and are deemed and found to be unenforceable anti-assignment
provisions within the meaning of section 365(f) of the Bankruptcy Code.

BANKRUPTCY RULE 6004 SHOULD BE WAIVED

60.  To implement the foregoing successfully, the Debtors seek a waiver of the notice
requirements under Bankruptcy Rule 6004(a), to the extent not satisfied, and of the fourteen-day
stay under Bankruptcy Rule 6004(h). As described above, the relief that the Debtors seek in this
Motion is immediately necessary for the Debtors to conduct an efficient sale process to preserve
the value of their estates. The Debtors thus submit that the requested waiver of the notice
requirements of Bankruptcy Rule 6004(a) and of the fourteen-day stay imposed by Bankruptcy
Rule 6004(h) is appropriate.

RESERVATION OF RIGHTS

61. Nothing in this Motion shall be deemed: (i) an admission as to the amount of,
basis for, or validity of any claim against the Debtors under the Bankruptcy Code or other

applicable nonbankruptcy law; (i1) a waiver of the Debtors’ or any other party in interest’s right
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to dispute any claim; (ii1) a promise or requirement to pay any particular claim; (iv) an
implication or admission that any particular claim is of a type specified or defined in this Motion;
(v) a request or authorization to assume, adopt, or reject any agreement, contract, or lease
pursuant to section 365 of the Bankruptcy Code; (vi) an admission as to the validity, priority,
enforceability, or perfection of any lien on, security interest in, or other encumbrance on property
of the Debtors’ estates; or (vii) a waiver of any claims or causes of action which may exist
against any entity under the Bankruptcy Code or any other applicable law.

NOTICE

62.  Notice of this Motion has been or will be provided to: (a) the U.S. Trustee (Attn:
Richard L. Schepacarter); (b) counsel to the DIP Lender; (c¢) the holders of the twenty (20)
largest unsecured claims on a consolidated basis against the Debtors; (d) all persons known or
reasonably believed to have asserted an interest in the Assets within the last six (6) months;
(e) all parties who have asserted Encumbrances against the Assets; and (f) all parties who have
filed a notice of appearance and request for service of papers pursuant to Bankruptcy Rule 2002.
In light of the nature of the relief requested herein, the Debtors submit that no other or further

notice is necessary.
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CONCLUSION

WHEREFORE, the Debtors request that the Court enter the Bidding Procedures Order
and the Sale Order, granting the relief requested herein and such other and further relief as the
Court may deem just and proper.

Dated: May 24, 2023 YOUNG CONAWAY STARGATT & TAYLOR, LLP
Wilmington, Delaware
/s/ Joseph M. Mulvihill
Michael R. Nestor (No. 3526)
Matthew B. Lunn (No. 4119)
Joseph M. Mulvihill (No. 6061)
Jared W. Kochenash (No. 6557)
1000 North King Street
Rodney Square
Wilmington, Delaware 19801
Tel.: (302) 571-6600
Facsimile: (302) 571-1253
Email: mnestor@ycst.com
mlunn@ycst.com
jmulvihill@ycst.com
jkochenash@ycst.com

Proposed Counsel for Debtors and Debtors in Possession
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EXHIBIT A

Proposed Bidding Procedures Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: )
) Chapter 11
PLASTIQ INC., et al.,! )
) Case No. 23-10671 (BLS)
Debtors. )
) (Jointly Administered)
)
) Docket Ref No.

ORDER (I) APPROVING BIDDING PROCEDURES IN CONNECTION
WITH SALE OF THE DEBTORS’ ASSETS AND RELATED BID PROTECTIONS;
(II) APPROVING FORM AND MANNER OF NOTICE; (IIT) SCHEDULING AUCTION
AND SALE HEARING:; (IV) AUTHORIZING PROCEDURES GOVERNING
ASSUMPTION AND ASSIGNMENT OF CERTAIN CONTRACTS AND
UNEXPIRED LEASES: AND (V) GRANTING RELATED RELIEF

Upon consideration of the motion (the “Motion”)* of the Debtors, for the entry of an
order (this “Order”): (i) approving bidding procedures, substantially in the form attached as
Annex 1 hereto (the “Bidding Procedures”), to govern the marketing and sale of all or
substantially all of the Debtors’ assets (the “Assets”), and approving the Bid Protections in
connection therewith; (ii) authorizing the Debtors to schedule an auction to sell the Assets
(the “Auction”) and scheduling the hearing to approve a sale of the Assets (the “Sale Hearing”);
(ii1) approving the form and manner of notice of the proposed sale transactions, the Bidding
Procedures, the Auction, the Sale Hearing, and related dates and deadlines; (iv) authorizing
procedures governing the assumption and assignment of certain executory contracts and

unexpired leases (the “Assumed Contracts”) to the prevailing bidder(s) acquiring the Debtors’

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Plastiq Inc. (6125), PLV Inc. d/b/a/ PLV TX Branch Inc. (5084), and Nearside Business Corp.
(N/A). The corporate headquarters and the mailing address for the Debtors is 1475 Folsom Street, Suite 400,
San Francisco, California 94103.

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Stalking Horse
Agreement and the Motion, as applicable, and to the extent of any inconsistency in the defined terms, the
Stalking Horse Agreement shall govern.
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assets (each, a “Successful Bidder”); and (v) granting related relief, as more fully described in
the Motion; and the Court having reviewed the Motion and the First Day Declaration; and the
Court having determined that the relief requested in the Motion is in the best interests of the
Debtors, their estates, their creditors, and other parties in interest; and the Court having
jurisdiction to consider the Motion and the relief requested therein in accordance with 28 U.S.C.
§§ 157 and 1334 and the Amended Standing Order of Reference from the United States District
Court for the District of Delaware dated as of February 29, 2012; and the Court having found
that this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Court may enter an order
consistent with Article III of the United States Constitution; and the Court having found that
venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408
and 1409; and it appearing that proper and adequate notice of the Motion has been given and that
no other or further notice is necessary; and upon the record herein; and after due deliberation
thereon; and good and sufficient cause appearing therefor,

IT IS HEREBY FOUND AND CONCLUDED THAT:?

A. The statutory bases for the relief requested in the Motion are sections 105(a), 363,
365, 503, and 507 of title 11 of the United States Code, 11 U.S.C. §§101-1532
(the “Bankruptcy Code”), Rules 2002, 3007, 6004, 6006, 9007, and 9014 of the Federal Rules
of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2002-1 and 6004-1 of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the

District of Delaware.

3 The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law
pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To
the extent, any of the following conclusions of law constitute findings of fact, they are adopted as such.
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B. Good and sufficient notice of the Motion was given and no further notice is
required except as otherwise provided for herein. A reasonable opportunity to object or be heard
regarding the relief granted by this Order has been afforded to those parties entitled to notice
pursuant to Bankruptcy Rule 2002 and all other interested parties.

C. The Debtors have articulated good and sufficient reasons for the Court to grant
the relief requested in the Motion regarding the sales process, including (a) the payment of the
Bid Protections, if necessary, to the Stalking Horse Bidder in accordance with the Stalking Horse
Agreement; (b) the scheduling of the Auction and the Sale Hearing with respect to the proposed
sale of the Assets; (c) the establishment of procedures to fix the Proposed Cure Amounts (as
defined below) to be paid pursuant to section 365 of the Bankruptcy Code in connection with the
assumption, assignment, and/or transfer of the Assumed Contracts; and (d) approval and
authorization to serve the Sale Notice.

D. The Sale Notice (in substantially the form attached hereto as Annex 2), is
reasonably calculated to provide all interested parties with timely and proper notice of the
Bidding Procedures, the Auction, the Sale Hearing, and the Sale and any and all objection
deadlines related thereto.

E. The Cure Notice (in substantially the form attached hereto as Annex 3) is
reasonably calculated to provide all non-Debtor counterparties (the “Counterparties”) to the
Debtors’ executory contracts and unexpired leases (each, a “Contract” and, collectively, the
“Contracts’) with reasonable and proper notice of the potential assumption and assignment of
their Contract and any cure amounts relating thereto, although the mere listing of any Contract
on the Cure Notice does not require or guarantee that such Contract will be assumed and

assigned and all rights of the Debtors and Stalking Horse Bidder with respect to such Contracts
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are reserved (including, but not limited to, with respect to whether any Contract constitutes an
executory contract and whether any Contract shall be an Assumed Contract under the Stalking
Horse Agreement.

F. The Stalking Horse Agreement was negotiated by the Debtors, their advisors, and
the Stalking Horse Bidder in good faith and at arms-length.

G. The Bidding Procedures are reasonably designed to maximize the value to be
achieved for the Assets.

H. The Bid Protections, as approved by this Order are fair and reasonable and
provide a benefit to the Debtors’ estates and stakeholders.

L. If triggered in accordance with the terms of the Stalking Horse Agreement,
payment of the Bid Protections, under this Order and upon the conditions set forth in the Stalking
Horse Agreement and the Bidding Procedures, is (i) an actual and necessary cost and expense of
preserving the Debtors’ estates within the meaning of sections 503(b) and 507(a) of the
Bankruptcy Code; (ii) reasonably tailored to encourage, rather than hamper, bidding for the
Assets; (iii) of substantial benefit to the Debtors’ estates and stakeholders; (iv) reasonable and
appropriate; (v) a material inducement for, and conditions necessary to, ensure that the Stalking
Horse Bidder will continue pursuit of the proposed agreement to purchase the Assets subject to
the Stalking Horse Agreement; and (vi) reasonable in relation to the magnitude of the Sale and
the Stalking Horse Bidder’s lost opportunities resulting from the time and money spent pursuing
such transaction.

J. The entry of this Order is in the best interests of the Debtors, their estates, their

creditors, and other parties in interest.
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IT IS HEREBY ORDERED THAT:

1. The Motion is GRANTED as set forth herein.

2. The Debtors are authorized to enter into the Stalking Horse Agreement, subject to
higher or otherwise better offers, in accordance with this Order and the Bidding Procedures.

Bidding Procedures

3. The Bidding Procedures, substantially in the form attached hereto as Annex 1, are
hereby approved in all respects. The Debtors are authorized, but not directed, to take any and all
actions necessary or appropriate to implement the Bidding Procedures.

4. The bid of the Stalking Horse Bidder shall serve as the “stalking horse” bid,
which shall be deemed a Qualified Bid under the Bidding Procedures.

5. All objections to the relief requested in the Motion that have not been withdrawn,
waived, or settled as announced to the Court at the hearing on the Motion or by stipulation filed
with the Court, are overruled except as otherwise set forth herein.

Notice Procedures

6. The Sale Notice and Cure Notice, substantially in the form attached hereto as
Annex 2 and Annex 3, respectively, are hereby approved in all respects and shall be served
within three (3) business days of entry of this Order, upon the Notice Parties identified in the
Motion. Service of the Sale Notice as described in the Motion shall be sufficient and proper
notice of the Sale and sale process contemplated by this Order with respect to all known
interested parties.

Assignment Procedures

7. The Cure Notice shall identify the Contracts of the Debtors that may be assumed
and assigned in connection with the sale of the Assets and provide the corresponding cure

amounts that the Debtors believe must be paid to cure all defaults under each of the Contracts as
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contemplated by section 365 of the Bankruptcy Code (the “Proposed Cure Amounts”). No
later than three (3) business days after entry of this Order, the Debtors shall serve the Cure
Notice on all Counterparties. If at any time after the issuance of the Cure Notice but prior to the
Sale Hearing it is discovered that a Contract should have been listed on the Executory Contracts
Schedule but was not (any such Contract, a “Previously Omitted Contract™), the Debtors shall,
promptly following discovery thereof (but in no event later than two (2) business days following
discovery thereof), file and serve a notice on the non-Debtor counterparty(ies) to such Previously
Omitted Contract notifying such counterparties of the Debtors’ intention to assume and assign
such Previously Omitted Contract to the Successful Bidder, including the Proposed Cure
Amounts relating thereto (the “Previously Omitted Contract Notice”).

Objection Procedures

8. Notwithstanding anything to the contrary in the Motion, any objection to any
aspect of the relief requested in the Motion must: (i) be in writing and filed with this Court;
(i1) comply with the Bankruptcy Rules; (iii) set forth the name of the objecting party, the nature
and amount of any claims or interests held or asserted against the Debtors’ estates or properties,
the basis for the objection, and the specific grounds therefor; and (iv) be served upon (so as to be
received by) the following parties (collectively, the “Objection Notice Parties”) by the
applicable deadline established in this Order:

(a) the Debtors, Plastiq Inc., et al., 1475 Folsom Street, Suite 400, San Francisco, CA
94103, Attn: Vladimir Kasparov, Chief Restructuring Officer
(vkasparov@pppllc.com);

(b) counsel to the Debtors, Young Conaway Stargatt & Taylor, LLP, Rodney Square,
1000 North King Street, Wilmington, DE 19801, Attn: Michael R. Nestor, Esq.
(mnestor@ycst.com), Matthew B. Lunn, Esq. (mlunn@ycst.com), and Joseph M.
Mulvihill, Esq. (jmulvihill@ycst.com);

(©) the U.S. Trustee, 844 King Street, Room 2207, Wilmington, DE 19801, Attn:
Richard L. Schepacarter, Esq. (Richard.schepacarter@usdoj.gov);
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(d) the Debtors’ Restructuring Advisor, Triple P RTS, LLC, 1330 Avenue of the
Americas, 22" Floor, New York, NY 10019, Attn: Steve Bremer
(sbremer@pppllc.com) and Geoff Schmitz (gschmitz@pppllc.com);

(e) counsel to the Prepetition Secured Parties and the DIP Lenders, (i) Schulte Roth
& Zabel LLP, 919 Third Avenue, New York, NY 10022, Attn: Adam Harris
(adam.harris@srz.com) and Reuben Dizengoff (reuben.dizengoff(@srz.com), and
(i1) Landis Rath & Cobb LLP, 919 Market Street, Suite 1800, Wilmington,
Delaware 19801, Attn. Matthew B. McGuire (mcguire@lrclaw.com);

€3] counsel to the Stalking Horse Bidder, Troutman Pepper Hamilton Sanders LLP,
600 Peachtree Street, N.E., Suite 3000 Atlanta, GA 30308, Attn: Troutman
Pepper Hamilton Sanders LLP, 600 Peachtree Street, N.E., Suite 3000 Atlanta,
GA 30308, Attn: Matthew Brooks (matthew.brooks@troutman.com), Gary Marsh
(gary.marsh@troutman.com), Kenneth Listwak (ken.listwak@troutman.com),
James Stevens (james.stevens@troutman.com), and Brenna Sheffield
(Brenna.Sheffield@troutman.com); and

(2) proposed counsel to any official committee appointed in the chapter 11 cases.

0. Objections other than the objections served pursuant to Paragraphs 9 or 10, below,
if any, to the relief requested in the Motion shall be considered at the Sale Hearing, other than
objections expressly described in Paragraphs 9 or 10 of this Order, and must be served upon
(such as to be received by) the Objection Notice Parties, on or before 4:00 p.m. (prevailing

Eastern Time) on July 14, 2023 (the “Sale Objection Deadline”).

10.  Each Counterparty shall have until 4:00 p.m. (prevailing Eastern time) on the date
that is fourteen (14) days after the filing and service by the Debtors to the Counterparty of the
Cure Notice or the Previously Omitted Contract Notice (as applicable) (the “Contract Objection
Deadline”) to object to the assumption and assignment of its Contract on any grounds, including,
without limitation, the amount of the Proposed Cure Amounts, but excluding any objection as to
adequate assurance of future performance under section 365(b)(1) of the Bankruptcy Code or,
other than the Stalking Horse Bidder, on the basis of the identity of the Successful Bidder. Any
unresolved objections shall be heard at the Sale Hearing, unless otherwise agreed by the parties;

provided that the Debtors shall have the right to adjourn any Sale Hearing without the consent of
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any objecting party. If a Counterparty does not timely file and serve an objection by the Contract
Objection Deadline in accordance with this Order, (a) the Proposed Cure Amounts, if any, set
forth in the Cure Notice, shall be controlling, and (b) the Counterparty shall be deemed to have
consented to the assumption and assignment of the Contract, notwithstanding applicable law that
would otherwise condition or prohibit such assumption and assignment.

11. Each Counterparty may raise objections as to adequate assurance of future
performance or on the basis of the identity of the Successful Bidder until 4:00 p.m. (prevailing
Eastern time) on the date that is three (3) days after the filing and service by the Debtors to the
Counterparty of a notice identifying the applicable Successful Bidder, which, for the avoidance
of doubt, may be provided with the Cure Notice or the Previously Omitted Contract Notice or at
any time thereafter with respect to the Stalking Horse Bidder; provided, however, that objections,
if any, on the basis of the identity of the Successful Bidder shall not, in any event, be raised later
than one (1) hour prior to the commencement of the Sale Hearing (the “Buyer Specific
Objection Deadline”). Any such objection must be filed and served on the Debtors and their
counsel, any statutory committee appointed in the chapter 11 cases and its proposed counsel, and
the applicable Successful Bidder or Stalking Horse Bidder, as applicable, and its counsel, so as to
be actually received by the Buyer Specific Objection Deadline. Any such unresolved objections
shall be heard at the Sale Hearing, unless otherwise agreed by the parties.

12.  Unless the Counterparty to any Contract timely files an objection to its Cure
Amount or to the assumption and assignment of its Contract and timely serves a copy of such
objection in accordance with this Order, such Counterparty shall forever be barred and estopped
from objecting (a) to the Cure Amount as the amount to cure all defaults to satisfy section 365 of

the Bankruptcy Code and from asserting that any additional amounts are due or defaults exist;
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(b) that any conditions to assumption and assignment must be satisfied under such Contract
before it can be assumed and assigned or that any required consent to assignment has not been
given; or (c) that the Successful Bidder has not provided adequate assurance of future
performance as contemplated by section 365 of the Bankruptcy Code.

13. The inclusion of a Contract or other agreement on the Cure Notice shall not
constitute or be deemed a determination or admission by the Debtors and their estates or any
other party in interest that such Contract or other agreement is, in fact, an executory contract or
unexpired lease within the meaning of the Bankruptcy Code, and any and all rights of the
Debtors and their estates with respect thereto are hereby reserved.

14.  As soon as reasonably practicable after closing the Auction, the Debtors shall
cause the Qualified Bid Documents for each Successful Bid and Backup Bid to be filed with the
Court.

15.  If a Counterparty does not timely object to: (a) the Proposed Cure Amount for its
Contracts; (b) the ability of the Successful Bidders(s) (including the Stalking Horse Bidder or
such other Successful Bidders(s)) to provide adequate assurance of future performance as
required by section 365 of the Bankruptcy Code; or (¢) any other matter pertaining to assumption
or assignment, then the Proposed Cure Amounts owed to such Counterparty shall be paid as soon
as reasonably practicable after the effective date of the assumption and assignment of such
Assumed Contract or as the Counterparty and Successful Bidder may otherwise agree.

16. In the event of a timely filed objection by a Counterparty regarding any Cure
Amount with respect to any of the Contracts, the Cure Amounts owed to such Counterparty shall

be paid as soon as reasonably practicable after the later of (i) the effective date of the assumption
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and assignment of such Assumed Contract, and (ii) the entry of a final order that resolves the
dispute and approves the assumption and assignment of such Assumed Contract.

Auction and Sale Hearing

17. The Debtors are authorized to conduct the Auction as set forth in the Bidding
Procedures.

18. The Debtors are authorized to conduct the Sale without the necessity of
complying with any state or local bulk transfer laws or requirements.

19.  Each bidder participating at the Auction shall be required to confirm that it has
not engaged in any collusion with respect to the bidding or the Sale.

20.  No entity, other than the Stalking Horse Bidder, shall be entitled to any expense

2

reimbursement, break-up fee, “topping,” termination, contribution, or other similar fee or
payment.

21. The Bid Deadline is July 14, 2023 at 4:00 p.m. (Prevailing Eastern Time).
The Auction shall commence on July 18, 2023 at 10:00 a.m. (Prevailing Eastern Time). The
Sale Hearing will be conducted on July 24, 2023 at  (Prevailing Eastern Time). The
Debtors may seek the entry of an order of this Court at the Sale Hearing approving and
authorizing the Sale to the Stalking Horse Bidder or, if there is an Auction, the highest or
otherwise best offer(s) at the Auction, as applicable, on terms and conditions consistent with the
applicable purchase agreement. The Sale Hearing may be adjourned or rescheduled without
notice other than a notice filed with the Court or by an announcement of the adjourned date at the

Sale Hearing.

Approval of Bid Protections

22. The Bid Protections, consisting of a Breakup Fee of 3% of the Purchase Price, and

an Expense Reimbursement of reasonable, actual, and documented out of pocket expenses,
30369649.4
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collectively not to exceed 5% of the Purchase Price are approved. The Bid Protections shall be
paid pursuant to the terms of the Stalking Horse Agreement. The Stalking Horse Bidder shall
provide the Debtors with all required documentation to support the Expense Reimbursement two
(2) business days prior to the Auction.

23. The obligation of the Debtors to pay the Bid Protections (i) shall be entitled to
administrative expense status under sections 503(b) and 507(a)(2) of the Bankruptcy Code;
provided that the Bid Protections shall be payable out of the proceeds of an Alternative
Transaction; (ii) shall survive the termination of the Stalking Horse Agreement; and (iii) shall be
payable in accordance with the terms set forth in the Stalking Horse Agreement.

24.  If Blue Torch, or an entity formed by or affiliated with Blue Torch, the pre-
petition secured lenders, or the DIP lender (as the case may be, the “Credit-Bid Party”), submits
a Qualified Bid to purchase substantially all of the Assets through a credit bid of its Secured
Debt (as defined in the Stalking Horse Agreement) or any amounts owing under the DIP
Agreement (as defined in the Stalking Horse Agreement), then Debtors shall cause the Credit
Bid Party to deposit cash equal to the Breakup Fee and Expense Reimbursement in escrow for
the benefit of the Stalking Horse Bidder in the event such Qualified Bid shall be determined by
Debtors and the Court to be a Successful Bid, and such escrowed Breakup Fee and Expense
Reimbursement shall be paid by Debtors or Credit Bid Party, as applicable, to the Stalking Horse
Bidder via wire transfer of immediately available funds to an account designated by the Stalking
Horse Bidder contemporaneously with the closing of such transaction with Credit Bid Party.

25. The Debtors’ obligations under this Order, the provisions of this Order and the
portions of the Stalking Horse Agreement pertaining to the Bidding Procedures, including the

Bid Protections, shall survive conversion of the chapter 11 cases to cases under Chapter 7 of the
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Bankruptcy Code, confirmation of any plan of reorganization or liquidation, or discharge of
claims thereunder and shall remain binding upon the Debtors, any Chapter 7 trustee, the
reorganized or reconstituted debtors, as the case may be, after the effective date of a confirmed
plan or plans in the Debtors’ cases (including any order entered after any conversion of the cases
of the Debtors to cases under Chapter 7 of the Bankruptcy Code).

26.  The Stalking Horse Bidder shall be deemed a Qualified Bidder at all times and for
all purposes with respect to the Assets to which its Bid (the “Stalking Horse Bid”) relates, and
notwithstanding anything in the Bidding Procedures, the Stalking Horse Bid shall be deemed a
Qualified Bid for all purposes.

Miscellaneous Provisions

27.  Notice of the Motion as provided therein shall be deemed good and sufficient
notice, and the requirements of Bankruptcy Rule 6004(a) are satisfied by such notice or
otherwise deemed waived.

28.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order

shall be immediately effective and enforceable upon its entry.

29. All time periods set forth in this Order shall be calculated in accordance with
Bankruptcy Rule 9006(a).
30. The Debtors are authorized to take all actions necessary to effectuate the relief

granted pursuant to this Order in accordance with the Motion.

31. Attached hereto as Schedule A is a summary of the key dates established by this
Order.

32. The Court retains jurisdiction with respect to all matters arising from or related to
the implementation of this Order.

30369649.4
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SCHEDULE A

Event

Date

Service of Sale Notice

Three (3) business days after the entry
of the Bidding Procedures Order

Sale Objection Deadline

July 14, 2023 at 4:00 p.m. (ET)

Bid Deadline

July 14, 2023 at 4:00 p.m. (ET)

Auction (if applicable)

July 18, 2023 at 10:00 a.m. (ET)

Sale Hearing

July 24, 2023 at

Sale Closing

No later than July 31, 2023
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Annex 1

Bidding Procedures

30369601.6



Case 23-10671-BLS Doc 23-1 Filed 05/24/23 Page 16 of 29

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: )
) Chapter 11
PLASTIQ INC., et al.,! )
) Case No. 23-10671 (BLS)
Debtors. )
) (Jointly Administered)

)

BIDDING PROCEDURES FOR THE SALE OF THE DEBTORS’ ASSETS

On June [_], 2023, the United States Bankruptcy Court for the District of Delaware (the
“Court”) entered the Order (I) Approving Bidding Procedures in Connection with Sale of Assets
of the Debtors and Related Bid Protections; (II) Approving Form and Manner of Notice, (I1I)
Scheduling Auction and Sale Hearing; (IV) Authorizing Procedures Governing Assumption and
Assignment of Certain Contracts and Unexpired Leases, and (V) Granting Related Relief [Docket
No. [®]] (the “Bidding Procedures Order”),” by which the Court approved the following
procedures (the “Bidding Procedures”). These Bidding Procedures set forth the process by which
the Debtors are authorized to conduct an auction (the “Auction”) for the sale (the “Sale”) of
substantially all of the Debtors’ assets (collectively, the “Assets”).

Subject to the terms of these Bidding Procedures, interested parties may bid on the Assets
(1) in individual lots, (ii) as a collective whole, or (iii) in any combination.

1. Submissions to the Debtors.

All submissions to the Debtors required to be made under these Bidding Procedures must
be directed to each of the following persons unless otherwise provided (collectively, the “Notice
Parties™):

A. Debtors. Plastiq Inc., et al., 1475 Folsom Street, Suite 400, San Francisco, CA
94103,  Attn: Vladimir  Kasparov, Chief  Restructuring  Officer
(vkasparov@pppllc.com);

B. Proposed Debtors’ Counsel. Young Conaway Stargatt & Taylor, LLP, Rodney
Square, 1000 North King Street, Wilmington, Delaware 19801, Attn: Michael R.
Nestor, Esq. (mnestor@ycst.com); Matthew B. Lunn, Esq. (mlunn@ycst.com); and
Joseph M. Mulvihill, Esq. (jmulvihill@ycst.com);

The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: Plastiq Inc. (6125), PLV Inc. d/b/a/ PLV TX Branch Inc. (5084), and Nearside Business Corp. (N/A).
The corporate headquarters and the mailing address for the Debtors is 1475 Folsom Street, Suite 400, San
Francisco, California 94103.

All capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Bidding
Procedures Order.
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Debtors’ Restructuring Advisor. Triple P RTS, LLC, 1330 Avenue of the
Americas, 22™ Floor, New York, NY 10019, Attn: Steve Bremer
(sbremer@pppllc.com) and Geoff Schmitz (gschmitz@pppllc.com);

Counsel for the Prepetition Secured Parties and the DIP Lender. (i) Schulte
Roth & Zabel LLP, 919 Third Avenue, New York, NY 10022, Attn: Adam Harris
(adam.harris@srz.com) and Reuben Dizengoff (reuben.dizengoff(@srz.com), and
(i) Landis Rath & Cobb LLP, 919 Market Street, Suite 1800, Wilmington,
Delaware 19801, Attn. Matthew B. McGuire (mcguire@lrclaw.com);

Counsel to the Stalking Horse Bidder. Troutman Pepper Hamilton Sanders LLP,
600 Peachtree Street, N.E., Suite 3000 Atlanta, GA 30308, Attn: Matthew Brooks
(matthew.brooks@troutman.com), Gary Marsh (gary.marsh@troutman.com),
Kenneth  Listwak  (ken.listwak@troutman.com), James Stevens
(james.stevens@troutman.com), and Brenna Sheffield
(Brenna.Sheffield@troutman.com); and

Proposed counsel to the Committee, if any.

Potential Bidders.

To participate in the bidding process or otherwise be considered for any purpose under
these Bidding Procedures, a person or entity (other than the Stalking Horse Bidder) interested in
consummating a Sale (a “Potential Bidder”) must deliver or have previously delivered:

(1) an executed confidentiality agreement on terms acceptable to the Debtors
(a “Confidentiality Agreement”), to the extent not already executed; and

(i1) information demonstrating (in the Debtors’ reasonable business judgment)
that the Potential Bidder has the financial capability to consummate the
applicable Sale, including, but not limit