
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

OREXIGEN THERAPEUTICS, INC., 

Debtor.1 

Chapter 11 

Case No. 18-10518 (KG) 

Re: D.I. 12 & 51  

 
CERTIFICATION OF COUNSEL REGARDING DEBTOR’S MOTION FOR INTERIM 
AND FINAL ORDERS AUTHORIZING PAYMENT OF PREPETITION CLAIMS OF 
CERTAIN CRITICAL VENDORS PURSUANT TO 11 U.S.C. §§ 105(A), 363(B), 364, 

1107(A) AND 1108 AND FED. R. BANKR. P. 6003 AND 6004 

I, Jose F. Bibiloni, of Morris, Nichols, Arsht & Tunnell LLP, proposed 

bankruptcy co-counsel to the above-captioned debtor and debtor-in-possession (the “Debtor”), 

hereby certify as follows regarding the attached revised form of order approving the Debtor’s 

Motion For Interim And Final Orders Authorizing Payment Of Prepetition Claims Of Certain 

Critical Vendors Pursuant To 11 U.S.C. §§ 105(a), 363(b), 364, 1107(a) And 1108 And Fed. R. 

Bankr. P. 6003 And 6004 (D.I. 12) (the “Motion”): 

1. On March 12, 2018, the Debtor filed and served the Motion.   

2. On March 13, 2018 the Court entered an order granting the relief sought in the 

Motion on an interim basis (D.I. 51).     

3. The deadline to file objections to the entry of a final order was April 3, 2018 

at 4:00 p.m. (ET) (the “Objection Deadline”), which was extended for the Official Committee of 

Unsecured Creditors (the “Committee”) until April 6, 2018 at 4:00 p.m. (ET) and Wilmington 

Trust as Trustee for the 2.75% Convertible Senior Notes Due 2020 until April 9, 2018 at 12:00 

(noon) (ET).  No party filed a formal objection to the Motion before the Objection Deadline.   

                                                 
1  The last four digits of the Debtor’s federal tax identification number are 8822.  The Debtor’s mailing 

address for purposes of this Chapter 11 Case is 3344 North Torrey Pines Court, Suite 200, La Jolla, CA 
92037. 
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4. The Debtor received informal comments on the Motion from the Committee 

prior to the Objection Deadline. 

5. The Debtor agreed to revise the proposed final order granting the Motion.  

Attached hereto as Exhibit A is a revised proposed final order granting the Motion (the 

“Proposed Final Order”).  Attached as Exhibit B is a redline of the Proposed Final Order 

showing the changes made to the order that was originally filed with the Motion.   

6. The Committee has reviewed the Proposed Final Order and has no 

objection to its entry. 

WHEREFORE, the Debtor respectfully requests that the Court enter the Proposed Final 

Order attached as Exhibit A at its earliest convenience. 

Dated: April 10, 2018 
Wilmington, Delaware 

MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
 
/s/ Jose F. Bibiloni     
Robert J. Dehney (No. 3578) 
Andrew R. Remming (No. 5120) 
Jose F. Bibiloni (No. 6261) 
1201 N. Market St., 16th Floor 
P.O. Box 1347 
Wilmington, DE  19899-1347 
Telephone: (302) 658-9200 
Facsimile: (302) 658-3989 
rdehney@mnat.com 
aremming@mnat.com 
jbibiloni@mnat.com 
 
- and - 
 
Christopher R. Donoho, III (admitted pro hac vice) 
Christopher R. Bryant (admitted pro hac vice) 
John D. Beck (admitted pro hac vice) 
HOGAN LOVELLS US LLP 
875 Third Avenue 
New York, NY 10022 
Telephone: (212) 918-3000 
Facsimile: (212) 918-3100 
chris.donoho@hoganlovells.com 
christopher.bryant@hoganlovells.com 
john.beck@hoganlovells.com 
 
Proposed Counsel for Debtor and Debtor in Possession 
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EXHIBIT A 
 

Proposed Order  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re  
 
Orexigen Therapeutics, Inc., 
 

Debtor. 1 
 

 
Chapter 11 
 
Case No. 18-10518 (KG) 
 
Re: D.I. 12, 51, 61 
 

FINAL ORDER AUTHORIZING PAYMENT OF PREPETITION CLAIMS OF 
CERTAIN CRITICAL VENDORS PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 364, 

1107(a), AND 1108 AND FED. R. BANKR. P. 6003 AND 6004 

Upon the motion (the “Motion”)2 of the Debtor for an order, styled Debtor’s Motion for 

Interim and Final Orders Authorizing Payment of Prepetition Claims of Certain Critical 

Vendors Pursuant to 11 U.S.C. §§ 105(a), 363(b), 364, 1107(a) and 1108 and Fed. R. Bankr. P. 

6003 and 6004, authorizing, but not directing, the Debtor to make payments toward the 

prepetition fixed, liquidated and undisputed claims of certain critical vendors; and upon the First 

Day Declaration; and the Court having jurisdiction to consider the Motion and the relief 

requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of 

Reference from the United States District Court for the District of Delaware, dated February 29, 

2012; and this Court having found that this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b)(2); and that this Court may enter a final order consistent with Article III of the United 

States Constitution; and this Court having found that venue of this proceeding and the Motion in 

this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of the 

Motion having been provided; and the relief requested being in the best interests of the Debtor, 

                                                 
1 The last four digits of the Debtor’s federal tax identification number are 8822. The Debtor’s mailing 
address for purposes of this Chapter 11 Case is 3344 North Torrey Pines Court, Suite 200, La Jolla, CA, 
92037. 
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the 
Motion or the First Day Declaration. 
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its estate and creditors; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the 

“Hearing”); and the Court having determined that the legal and factual bases set forth in the 

Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the 

proceedings had before the Court and after due deliberation and sufficient cause appearing 

therefor, IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein on a final basis. 

2. The Debtor is authorized, but not directed, in its sole discretion to make 

payments toward prepetition Critical Vendor Claims of the Critical Supply and Service Vendors 

as described in the Motion in amounts not to exceed $600,000 in the aggregate, to be allocated at 

the Debtor’s discretion without prejudice to seek additional relief on an emergency basis. 

3. The Debtor is authorized, but not directed, in its sole discretion to make 

payments toward prepetition Critical Vendor Claims of the Critical Warehouse and Supply 

Vendors as described in the Motion in amounts not to exceed $600,000 in the aggregate, to be 

allocated at the Debtor’s discretion without prejudice to seek additional relief on an emergency 

basis. 

4. The Debtor is authorized, but not directed, in its sole discretion to make 

payments toward prepetition Critical Vendor Claims of the Critical Foreign Vendors as described 

in the Motion in amounts not to exceed $300,000 in the aggregate, to be allocated at the Debtor’s 

discretion without prejudice to seek additional relief on an emergency basis. 

5. The Debtor is further authorized, but not directed, to undertake appropriate 

efforts to enter into Trade Agreements with the Critical Vendors if the Debtor determines, in its 

discretion, that such an agreement is necessary to its postpetition operations, including, without 
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limitation on the following terms:  

(a) The amount of such Critical Vendor’s estimated claim, after 
accounting for any setoffs, other credits and discounts thereto, 
shall be as mutually determined in good faith by the Critical 
Vendor and the Debtor (but such amount shall be used only for 
purposes of the Order and shall not be deemed a claim allowed by 
the Court, and the rights of all parties in interest to object to such 
claim shall be fully preserved until further order of the Court); 

(b) The amount of payment toward the Critical Vendor’s estimated 
claim; 

(c) The Critical Vendor’s agreement to be bound by the Customary 
Trade Terms, or such other trade terms as mutually agreed to by 
the Debtor and such Critical Vendor; 

(d) The Critical Vendor’s agreement to provide goods and services to 
the Debtor based upon Customary Trade Terms, and the Debtor’s 
agreement to pay the Critical Vendor postpetition in accordance 
with such terms; 

(e) The Critical Vendor’s agreement not to file or otherwise assert 
against the Debtor, its estate or its respective assets or property 
(real or personal) any lien (a “Lien”) regardless of the statute or 
other legal authority upon which such Lien is asserted) related in 
any way to any remaining prepetition amounts allegedly owed to 
the Critical Vendor by the Debtor arising from goods or services 
provided to the Debtor prior to the Petition Date, and that, to the 
extent that the Critical Vendor has previously obtained such a Lien, 
the Critical Vendor shall immediately take all necessary action to 
release such Lien; 

(f) The Critical Vendor’s acknowledgement that it has reviewed the 
terms and provisions of the Order and consents to be bound 
thereby;  

(g) The Critical Vendor’s agreement that it will not separately assert or 
otherwise seek payment of any reclamation or Bankruptcy Code 
section 503(b)(9) claims. and 

(h) If a Critical Vendor who has received payment toward a Critical 
Vendor Claim subsequently refuses to supply goods or services to 
the Debtor on Customary Trade Terms, any payments received by 
the Critical Vendor on account of its Critical Vendor Claim shall 
be treated by the Debtor to have been in payment of then 
outstanding postpetition obligations owed to such Critical Vendor, 

Case 18-10518-KG    Doc 155-1    Filed 04/10/18    Page 4 of 6
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and that such Critical Vendor shall repay to the Debtor any 
payments received on account of its Critical Vendor Claim to the 
extent that the aggregate amount of such payments exceed the 
postpetition obligations then outstanding, without the right of 
setoff or reclamation. 

6. Notwithstanding the foregoing, the Debtor may, in its sole discretion, 

reinstate a Trade Agreement if the underlying default under the Trade Agreement is fully cured 

by the Critical Vendor not later than five (5) business days following the Debtor’s notification to 

the Critical Vendor of such default; or the Debtor, in its discretion, reach a favorable alternative 

agreement with the Critical Vendor. 

7. The Debtor’s banks shall be and hereby are authorized and directed to 

receive, process, honor and pay all prepetition and postpetition checks and fund transfers on 

account of the Critical Vender Claims that had not been honored and paid as of the Petition Date, 

provided that sufficient funds are on deposit in the applicable accounts to cover such payments. 

The Debtor shall be and hereby are authorized to issue new postpetition checks or effect new 

postpetition fund transfers on account of the Critical Vender Claims to replace any prepetition 

checks or fund transfer requests that may be dishonored or rejected. 

8. The Debtor shall provide weekly reporting to counsel for the Official 

Committee of Unsecured Creditors stating the payments made to Critical Vendors and the terms 

of such payments.  

9. Nothing herein shall be construed to limit, or in any way affect, the 

Debtor’s ability to dispute any Critical Vendor Claim. 

10. Nothing contained in this Order shall be deemed to constitute an 

assumption or rejection of any executory contract or prepetition or postpetition agreement 

between the Debtor and a Critical Vendor or to require the Debtor to make any of the payments 

authorized herein. 

Case 18-10518-KG    Doc 155-1    Filed 04/10/18    Page 5 of 6



5 
 

11. The authorization granted hereby to pay Critical Vendor Claims shall not 

create any obligation on the part of the Debtor or its officers, directors, attorneys or agents to pay 

the Critical Vendor Claims, none of the foregoing persons shall have any liability on account of 

any decision by the Debtor not to pay a Critical Vendor Claim, and nothing contained in this 

order shall be deemed to increase, reclassify, elevate to an administrative expense status or 

otherwise affect the Critical Vendor Claims to the extent they are not paid. 

12. Notwithstanding the relief granted herein and any actions taken hereunder, 

nothing contained herein shall create, nor is it intended to create, any rights in favor of, or 

enhance the status of any claim held by, any person. 

13. Notwithstanding any provision in the Bankruptcy Rules to the contrary, 

this Order shall be immediately effective and enforceable upon its entry. 

14. The requirements set forth in Local Bankruptcy Rule 9013-1(b) are 

satisfied by the contents of the Motion. 

15. The Debtor is authorized and empowered to take all actions necessary to 

implement the relief granted in this Order. 

16. The Court shall retain jurisdiction to hear and determine all matters arising 

from or related to the implementation or interpretation of this Order. 

 

Dated: Wilmington, Delaware 
________________, 2018 

_____________________________________ 
THE HONORABLE KEVIN GROSS 
UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT B 
 

Redline of Proposed Order to 
Original Order Filed on March 12, 2018 
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re

Orexigen Therapeutics, Inc.,

Debtor. 1

Chapter 11

Case No. 18-10518 (KG)

Re: D.I. 12, 51, 61

FINAL ORDER AUTHORIZING PAYMENT OF PREPETITION CLAI MS OF
CERTAIN CRITICAL VENDORS PURSUANT TO 11 U.S.C. §§ 105(a), 363(b), 364,

1107(a), AND 1108 AND FED. R. BANKR. P. 6003 AND 6004

Upon the motion (the “Motion”) 2 of the Debtor for an order, styled Debtor’s Motion

for Interim and Final Orders Authorizing Payment of Prepetition Claims of Certain Critical

Vendors Pursuant to 11 U.S.C. §§ 105(a), 363(b), 364, 1107(a) and 1108 and Fed. R. Bankr.

P. 6003 and 6004, authorizing, but not directing, the Debtor to make payments toward the

prepetition fixed, liquidated and undisputed claims of certain critical vendors; and upon the

First Day Declaration; and the Court having jurisdiction to consider the Motion and the relief

requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of

Reference from the United States District Court for the District of Delaware, dated February

29, 2012; and this Court having found that this is a core proceeding pursuant to 28 U.S.C.

§ 157(b)(2); and that this Court may enter a final order consistent with Article III of the

United States Constitution; and this Court having found that venue of this proceeding and the

Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper

1 The last four digits of the Debtor’s federal tax identification number are 8822. The Debtor’s mailing
address for purposes of this Chapter 11 Case is 3344 North Torrey Pines Court, Suite 200, La Jolla,
CA, 92037.
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to such terms in the
Motion or the First Day Declaration.
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notice of the Motion having been provided; and the relief requested being in the best interests

of the Debtor, its estate and creditors; and this Court having reviewed the Motion and having

heard the statements in support of the relief requested therein at a hearing before this Court

(the “Hearing”); and the Court having determined that the legal and factual bases set forth in

the Motion and at the Hearing establish just cause for the relief granted herein; and upon all of

the proceedings had before the Court and after due deliberation and sufficient cause appearing

therefor, IT IS HEREBY ORDERED THAT:

The Motion is GRANTED as set forth herein on a final basis.1.

The Debtor is authorized, but not directed, in its sole discretion to make2.

payments toward prepetition Critical Vendor Claims of the Critical Supply and Service Vendors

as described in the Motion in amounts not to exceed $600,000 in the aggregate, to be allocated

at the Debtor’s discretion without prejudice to seek additional relief on an emergency basis.

The Debtor is authorized, but not directed, in its sole discretion to make3.

payments toward prepetition Critical Vendor Claims of the Critical Warehouse and Supply

Vendors as described in the Motion in amounts not to exceed $600,000 in the aggregate, to be

allocated at the Debtor’s discretion without prejudice to seek additional relief on an emergency

basis.

The Debtor is authorized, but not directed, in its sole discretion to make4.

payments toward prepetition Critical Vendor Claims of the Critical Foreign Vendors as

described in the Motion in amounts not to exceed $300,000 in the aggregate, to be allocated at

the Debtor’s discretion without prejudice to seek additional relief on an emergency basis.

The Debtor is further authorized, but not directed, to undertake5.

appropriate efforts to enter into Trade Agreements with the Critical Vendors if the Debtor

2
\\NY - 045803/000015 - 8676813 v2
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determines, in its discretion, that such an agreement is necessary to its postpetition operations,

including, without limitation on the following terms:

The amount of such Critical Vendor’s estimated claim, after(a)
accounting for any setoffs, other credits and discounts thereto,
shall be as mutually determined in good faith by the Critical
Vendor and the Debtor (but such amount shall be used only for
purposes of the Order and shall not be deemed a claim allowed
by the Court, and the rights of all parties in interest to object to
such claim shall be fully preserved until further order of the
Court);

The amount of payment toward the Critical Vendor’s estimated(b)
claim;

The Critical Vendor’s agreement to be bound by the Customary(c)
Trade Terms, or such other trade terms as mutually agreed to by
the Debtor and such Critical Vendor;

The Critical Vendor’s agreement to provide goods and services to(d)
the Debtor based upon Customary Trade Terms, and the Debtor’s
agreement to pay the Critical Vendor postpetition in accordance
with such terms;

The Critical Vendor’s agreement not to file or otherwise assert(e)
against the Debtor, its estate or its respective assets or property
(real or personal) any lien (a “Lien”) regardless of the statute or
other legal authority upon which such Lien is asserted) related in
any way to any remaining prepetition amounts allegedly owed to
the Critical Vendor by the Debtor arising from goods or services
provided to the Debtor prior to the Petition Date, and that, to the
extent that the Critical Vendor has previously obtained such a
Lien, the Critical Vendor shall immediately take all necessary
action to release such Lien;

The Critical Vendor’s acknowledgement that it has reviewed the(f)
terms and provisions of the Order and consents to be bound
thereby;

The Critical Vendor’s agreement that it will not separately assert(g)
or otherwise seek payment of any reclamation or Bankruptcy
Code section 503(b)(9) claims. and

If a Critical Vendor who has received payment toward a Critical(h)
Vendor Claim subsequently refuses to supply goods or services to
the Debtor on Customary Trade Terms, any payments received by

3
\\NY - 045803/000015 - 8676813 v2
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the Critical Vendor on account of its Critical Vendor Claim shall
be treated by the Debtor to have been in payment of then
outstanding postpetition obligations owed to such Critical
Vendor, and that such Critical Vendor shall repay to the Debtor
any payments received on account of its Critical Vendor Claim to
the extent that the aggregate amount of such payments exceed the
postpetition obligations then outstanding, without the right of
setoff or reclamation.

Notwithstanding the foregoing, the Debtor may, in its sole discretion,6.

reinstate a Trade Agreement if the underlying default under the Trade Agreement is fully cured

by the Critical Vendor not later than five (5) business days following the Debtor’s notification

to the Critical Vendor of such default; or the Debtor, in its discretion, reach a favorable

alternative agreement with the Critical Vendor.

The Debtor’s banks shall be and hereby are authorized and directed to7.

receive, process, honor and pay all prepetition and postpetition checks and fund transfers on

account of the Critical Vender Claims that had not been honored and paid as of the Petition

Date, provided that sufficient funds are on deposit in the applicable accounts to cover such

payments. The Debtor shall be and hereby are authorized to issue new postpetition checks or

effect new postpetition fund transfers on account of the Critical Vender Claims to replace any

prepetition checks or fund transfer requests that may be dishonored or rejected.

The Debtor shall provide weekly reporting to counsel for the Official8.

Committee of Unsecured Creditors stating the payments made to Critical Vendors and the

terms of such payments.

8. Nothing herein shall be construed to limit, or in any way affect, the9.

Debtor’s ability to dispute any Critical Vendor Claim.

9. Nothing contained in this Order shall be deemed to constitute an10.

4
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assumption or rejection of any executory contract or prepetition or postpetition agreement

between the Debtor and a Critical Vendor or to require the Debtor to make any of the

payments authorized herein.

10. The authorization granted hereby to pay Critical Vendor Claims shall11.

not create any obligation on the part of the Debtor or its officers, directors, attorneys or agents

to pay the Critical Vendor Claims, none of the foregoing persons shall have any liability on

account of any decision by the Debtor not to pay a Critical Vendor Claim, and nothing

contained in this order shall be deemed to increase, reclassify, elevate to an administrative

expense status or otherwise affect the Critical Vendor Claims to the extent they are not paid.

11. Notwithstanding the relief granted herein and any actions taken12.

hereunder, nothing contained herein shall create, nor is it intended to create, any rights in favor

of, or enhance the status of any claim held by, any person.

12. Notwithstanding any provision in the Bankruptcy Rules to the13.

contrary, this Order shall be immediately effective and enforceable upon its entry.

13. The requirements set forth in Local Bankruptcy Rule 9013-1(b) are14.

satisfied by the contents of the Motion.

14. The Debtor is authorized and empowered to take all actions15.

necessary to implement the relief granted in this Order.

15. The Court shall retain jurisdiction to hear and determine all matters16.

arising from or related to the implementation or interpretation of this Order.

Dated: Wilmington, Delaware
________________, 2018

_____________________________________

5
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THE HONORABLE KEVIN GROSS
UNITED STATES BANKRUPTCY JUDGE

6
\\NY - 045803/000015 - 8676813 v2
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