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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre ------------------------------------------------------ X Chapter 11

EMERGE ENERGY SERVICES LP, etal.,! Case No. 19-11563 (KBO)
Debtors. (Joint Administration Requested)

____________________________________________________________ X

DEBTORS’ MOTION (I) PURSUANT TO 11 U.S.C. 8§ 105, 361, 362, 363 AND
364 AUTHORIZING THE DEBTORS TO (A) OBTAIN SENIOR SECURED
PRIMING SUPERPRIORITY POSTPETITION FINANCING, (B) GRANT LIENS
AND SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS, (C) USE
CASH COLLATERAL OF PREPETITION SECURED PARTIES AND
(D) GRANT ADEQUATE PROTECTION TO PREPETITION SECURED PARTIES;
(1) SCHEDULING A FINAL HEARING PURSUANT TO BANKRUPTCY
RULES 4001(b) AND 4001(c); AND (I11) GRANTING RELATED RELIEF

The debtors and debtors in possession in the above-captioned cases (collectively, the
“Debtors”) hereby move (the “Motion”) pursuant to, among other things, sections 105, 361,

362, 363 and 364 of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002

and 4001 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule

4001-2(a)(i) and (ii) of the Local Rules of Bankruptcy Practice and Procedure for the United
States Bankruptcy Court of the District of Delaware (the “Local Rules”) for the entry of an

interim order (the “Interim Order™) and a final order (the “Einal Order™):

1) authorizing the Debtors to (i) obtain postpetition secured debtor-in-possession
financing in an aggregate principal amount of up to $7,500,000 on an interim
basis and a total of $35,000,000 on a final basis (the “DIP_Facility”) pursuant to
the terms and conditions of the Interim Order and that certain Superpriority Senior
Secured Debtor-in-Possession Credit Agreement, substantially in the form
attached to the Interim Order as Exhibit A (and as the same may be amended,

! The Debtors in these cases, along with the last four digits of each Debtor’s federal tax

identification number, are: Emerge Energy Services LP (2937), Emerge Energy Services GP LLC (4683),
Emerge Energy Services Operating LLC (2511), Superior Silica Sands LLC (9889), and Emerge Energy
Services Finance Corporation (9875). The Debtors’ address is 5600 Clearfork Main Street, Suite 400,
Fort Worth, Texas 76109.
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restated, supplemented or otherwise modified from time to time in accordance
with the terms thereof, the “DIP_Credit Agreement™)?, dated as of July 17, 2019
(the “Closing Date”) by and among Emerge Energy Services Operating LLC and
Superior Silica Sands LLC (“Borrowers”), as borrowers, Emerge Energy
Services LP (“Parent”) and Emerge Energy Services Finance Corporation
(“Einance” and together with Parent, in their capacities as such, the
“Guarantors” and each a “Guarantor”), as guarantors, HPS Investment
Partners, LLC, as administrative agent and collateral agent (in such capacities,
collectively, the “DIP_Agent”) and the lenders party thereto from time to time
(the “DIP_Lenders” and, together with the DIP Agent and any other party to
which DIP Obligations (as defined herein) are owed, the “DIP Secured Parties™),
and (ii) incur the “Obligations” under the DIP Credit Agreement (such
Obligations, as provided for and defined in the DIP Credit Agreement, shall be
referred to herein as the “DIP_Obligations”) (the DIP Credit Agreement, together
with the Interim Order, any Final Order and any related agreements, documents,
certificates, instruments, exhibits and schedules delivered or executed from time
to time in connection therewith, as amended, restated, amended and restated,
supplemented or otherwise modified from time to time in accordance with the
terms thereof and hereof, collectively, the “DIP Documents™);

(2) authorizing the Debtors to execute and enter into the DIP Credit Agreement and
to perform their respective obligations thereunder and such other and further acts
as may be required in connection with the DIP Documents, including, without
limitation, the payment of all principal, interest, fees, expenses and other amounts
payable under the DIP Documents as such amounts become due and payable;

(3) authorizing the Debtors to grant security interests, liens and superpriority claims
(including a superpriority administrative claim pursuant to section 364(c)(1) of
the Bankruptcy Code and liens pursuant to sections 364(c)(2) and 364(c)(3) of the
Bankruptcy Code (and, solely as set forth in the Interim Order and the Final
Order, priming liens pursuant to section 364(d)(1) of the Bankruptcy Code), to the
DIP Agent, for the benefit of the DIP Secured Parties, in the DIP Collateral (as
defined below) (and all proceeds thereof), including, without limitation, all
property constituting “cash collateral,” as defined in section 363(a) of the
Bankruptcy Code (“Cash Collateral™), to secure the DIP Obligations;

4) authorizing the Debtors’ use of Cash Collateral of the Prepetition Secured Parties
(as defined below) solely as provided herein, and the provision of adequate
protection to the Prepetition Secured Parties for any Diminution in Value (as
defined below) of their interests in the Prepetition Collateral (as defined below),
including Cash Collateral, solely as set forth in the Interim Order and the Final
Order;

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the

applicable DIP Document (as defined herein).
2
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(5) authorizing the Borrower to borrow under the DIP Facility up to an aggregate
principal amount of $35,000,000 (up to $7,500,000 of which shall be available to
the Debtors upon entry of the Interim Order and shall be drawn in a single draw
by the Debtors on or around the Closing Date and, subject to the entry of the Final
Order, up to two (2) additional drawings of the remaining balance of amounts
committed under the DIP Facility), to be incurred in accordance with the terms
and conditions of the DIP Documents to (i) finance the ongoing working capital
needs of the Debtors and otherwise fund the operations and administration of the
Debtors during these Chapter 11 Cases, (ii) make required adequate protection
payments and (iii) pay fees, costs and expenses in connection with the DIP
Documents and these Chapter 11 Cases, including, but not limited to, professional
fees and expenses;

(6) the scheduling of an interim hearing (the “Interim Hearing”) on the Motion for
this Court to consider entry of the Interim Order;

(7) the scheduling of a final hearing (the “Einal Hearing”) on the Motion for a date
that is before the thirtieth (30th) day after the Petition Date (as defined below) to
consider entry of the Final Order, inter alia, authorizing the borrowings under the
DIP Facility on a final basis and approval of notice procedures with respect
thereto; and

(8) modifying the automatic stay imposed under section 362 of the Bankruptcy Code
to the extent necessary to implement and effectuate the terms and provisions of
the DIP Documents, the Interim Order, and the Final Order.

In support of the Motion, the Debtors rely on the Declaration of Bryan Gaston, Restructuring
Officer of the Debtors, in Support of Chapter 11 Petitions and First Day Pleadings (the “Eirst-

Day Declaration™), the Declaration of Adam L. Dunayer, Managing Director of Houlihan

Lokey, in Support of the Debtors” Motion (I) Pursuant to 11 U.S.C. 8§ 105, 361, 362, 363, and
364 Authorizing the Debtors to (A) Obtain Senior Secured Priming Superpriority Postpetition
Financing, (B) Grant Liens and Superpriority Administrative Expense Status, (C) Use Cash
Collateral of Prepetition Secured Parties, and (D) Grant Adequate Protection to Prepetition
Secured Parties; (II) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and

4001(c); and (111) Granting Related Relief (the “Dunayer Declaration”), and the Declaration of

Bryan Gaston, Restructuring Officer of the Debtors, in Support of the Debtors’ Motion (1)

Pursuant to 11 U.S.C. 88 105, 361, 362, 363, and 364 Authorizing the Debtors to (A) Obtain
3
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Senior Secured Priming Superpriority Postpetition Financing, (B) Grant Liens and Superpriority
Administrative Expense Status, (C) Use Cash Collateral of Prepetition Secured Parties, and (D)
Grant Adequate Protection to Prepetition Secured Parties; (I1) Scheduling a Final Hearing
Pursuant to Bankruptcy Rules 4001(b) and 4001(c); and (II) Granting Related Relief (the

“Gaston Declaration” and together with the Dunayer Declaration and the First-Day Declaration,

the “Declarations”), each filed contemporaneously herewith, and respectfully represent as
follows:
JURISDICTION
1. This Court has jurisdiction to consider this Motion under 28 U.S.C. 8§ 157 and
1334 and the Amended Standing Order of Reference from the United States District Court for the
District of Delaware dated as of February 29, 2012. This is a core proceeding under 28 U.S.C. §
157(b)(2), and the Court may enter a final order consistent with Article I11 of the United States
Constitution. Venue of these cases and this Motion in this district is proper under 28 U.S.C. 88
1408 and 14009.
BACKGROUND
A. General Background
2. On July 15, 2019 (the “Petition Date”), the Debtors filed voluntary petitions in
this Court commencing cases for relief under Chapter 11 of the Bankruptcy Code (the “Chapter
11 Cases”). The factual background regarding the Debtors, including their business operations,
their capital and debt structures, and the events leading to the filing of the Chapter 11 Cases, is

set forth in detail in the First-Day Declaration and fully incorporated herein by reference.
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3. The Debtors continue to manage and operate their businesses as debtors in
possession pursuant to Bankruptcy Code Sections 1107 and 1108. No trustee or examiner has
been requested in the Chapter 11 Cases and no committees have yet been appointed.

B. The Debtors’ Secured Prepetition Indebtedness

4. Pursuant to (i) that certain Second Amended Revolving Credit and Security

Agreement, dated as of January 5, 2018 (as amended, supplemented or otherwise modified from

time to time in accordance with the terms thereof, the “Eirst Lien Credit Agreement”), by and

among the Borrowers, as borrowers, the Guarantors, as guarantors, the lenders party thereto from

time to time (collectively, the “Eirst Lien Prepetition Lenders”), HPS Investment Partners,

LLC, as administrative and collateral agent (the “First Lien Prepetition Agent” and, together

with the First Lien Prepetition Lenders, the “Credit Agreement Secured Parties”) and the other

financial institutions party thereto from time to time, (ii) that certain Second Lien Note Purchase
Agreement, dated as of January 5, 2018 (as amended, supplemented or otherwise modified from

time to time in accordance with the terms thereof, the “Note Purchase Agreement”), by and

among the Borrowers, as issuers, the Parent, as guarantor, the noteholders under the Note

Purchase Agreement (collectively, the “Second Lien Prepetition Noteholders”), HPS

Investment Partners, LLC, as notes and collateral agent (the “Second Lien Prepetition Notes

Agent” and, together with the Second Lien Prepetition Noteholders and the Credit Agreement

Secured Parties, the “Prepetition Secured Parties”) and the other financial institutions party

thereto from time to time, and (iii) the “Other Documents” (as defined in the Credit Agreement
and Notes Purchase Agreement and, together with the Credit Agreement and the Note Purchase

Agreement, the “Prepetition Credit Documents™), the First Lien Prepetition Lenders provided a
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fully perfected secured loan and the Second Lien Prepetition Noteholders provided fully
perfected secured notes to and for the benefit of the Borrowers and Guarantors.

5. As of the Petition Date, the Debtors other than Emerge Energy Services GP LLC
and Finance, as Borrowers and Guarantors, were indebted to the First Lien Prepetition Lenders
and the First Lien Prepetition Agent, without defense, counterclaim or offset of any kind, in
respect of loans made and letters of credit issued in the aggregate outstanding principal amount
under the Credit Agreement of not less than $66,710,000, plus accrued and unpaid interest and
fees with respect thereto, and were indebted to the Second Lien Prepetition Noteholders and the
Second Lien Prepetition Notes Agent, without defense, counterclaim or offset of any kind, in
respect of notes issued in the aggregate outstanding principal amount under the Note Purchase
Agreement of not less than $215,755,307, plus accrued and unpaid interest and fees with respect
thereto, which amounts, for the avoidance of doubt, do not include the Prepetition Secured
Parties’ accrued and unpaid attorneys’ fees, costs, and expenses, or any premium, make-whole or
penalty payments otherwise required by the terms of the Prepetition Credit Documents,
including, without limitation, upon a prepayment or acceleration of the obligations thereunder
(such amounts, together with any amounts incurred or accrued but unpaid prior to the Petition
Date in accordance with the Prepetition Credit Documents, including but not limited to, accrued
and unpaid interest, any fees, expenses and disbursements, treasury, cash management,
derivative obligations, indemnification obligations, and other charges, amounts and costs of
whatever nature owing, whether or not contingent, whenever arising, accrued, accruing, due,
owing or chargeable in respect of any of the Debtors’ obligations pursuant to the Prepetition

Credit Documents, collectively the “Prepetition Secured Obligations”).
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6. To secure the Prepetition Secured Obligations, the Borrowers and Guarantors
granted to the Prepetition Secured Parties the Prepetition Liens (as defined below) upon all
“Collateral” under and as defined in the Prepetition Credit Documents (the “Prepetition
Collateral™).

C. The Debtors’ Efforts to Obtain Postpetition Financing

7. Given the Debtors’ prepetition capital structure and the challenges facing the
Debtors’ businesses, the DIP Facility represents the best available postpetition financing. As set
forth in more detail in the accompanying Declarations, the Debtors’ Prepetition Secured
Obligations exceed $280,000,000. The Prepetition Collateral securing those obligations
comprises substantially all of the Debtors’ assets, and the Debtors understand that the Prepetition
Secured Parties will not consent to priming of their security interests in the Prepetition
Collateral. The going-concern value of those assets is meaningfully less than the face value of
the Prepetition Secured Obligations.

8. As a result, the likelihood of third-party financing was extremely low. Third
parties would be highly unlikely to lend on an unsecured basis; insufficient unencumbered assets
exist to secure the necessary postpetition financing; and any attempt to institute secured
financing would require successfully priming the Prepetition Secured Parties on a contested
basis.

9. The Debtors therefore viewed the existing Prepetition Secured Parties as the
parties most likely to consider and consummate a postpetition financing transaction with the
Debtors, and the Debtors and their advisors devoted substantial energy to negotiating the best

terms available from the Postpetition Secured Parties.
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10. Once the Debtors received an initial proposal from the Prepetition Secured
Parties, the Debtors’ financial advisors canvassed the market to assess whether any third parties
were willing to provide DIP Financing to the Debtors on terms equal to or better than those
proposed by the Prepetition Secured Parties. Houlihan Lokey, drawing on its experience in debt
financing transactions in the oil and gas industry, identified the targets that in their professional
judgment were the most likely to seriously pursue third-party postpetition financing. As set forth
in the Dunayer Declaration, none of the third parties contacted expressed any willingness to
pursue postpetition financing of the Debtors under the circumstances presented.

11. The Debtors therefore focused on negotiating with the Prepetition Secured Parties
to obtain the best postpetition financing terms available. Those negotiations were extended,
arm’s-length, good-faith negotiations resulting in the currently proposed DIP Facility, which, as
set forth in the Dunayer Declaration, includes meaningful improvements in terms over the
facility as first proposed. The DIP Facility is the best postpetition financing available to the
Debtors. The Debtors are not able to obtain unsecured credit allowable as an administrative
expense under section 503(b)(1) of the Bankruptcy Code, and new credit is unavailable to the
Debtors without providing the DIP Agent, for the benefit of the DIP Lenders, the (i) DIP
Superpriority Claims (as defined herein) and (ii) DIP Liens in the DIP Collateral, as provided
herein and in the DIP Documents.

D. Need for Debtor in Possession Financing and Use of Prepetition Collateral

12. If this Motion is not approved and the Debtors do not obtain authorization to
borrow under the DIP Facility and to use the Cash Collateral, the Debtors will suffer immediate
and irreparable harm. As of the Petition Date, the Debtors had minimal cash on hand. Without

the funds available under the DIP Facility and the use of the Cash Collateral, the Debtors will not
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have sufficient available sources of working capital and financing to carry on the operation of
their businesses. The Debtors’ ability to maintain business relationships with their vendors,
suppliers, operators and managers, to make capital expenditures and to satisfy other working
capital and operational needs and otherwise finance their operations is essential to the Debtors’
continued viability.

SUMMARY OF RELIEF REQUESTED

13.  The Debtors seek authority to establish the DIP Facility that provides for
postpetition secured loans in an amount not to exceed $35,000,000 (the “DIP_Loans”), subject to
the terms and conditions of the DIP Documents, including authority to draw $7,500,000
thereunder on an interim basis prior to the Final Hearing on this Motion.

SUMMARY OF TERMS OF THE DIP FACILITY

14. In accordance with the disclosure requirements of Bankruptcy Rule 4001(b) and

(c) and Local Rule 4001-2(a)(i) and (ii), the material terms of the DIP Facility, and certain

highlighted provisions, are as follows:*

Material Terms* Summary of Relevant Provisions
Borrowers Emerge Energy Services Operating LLC and Superior Silica Sands LLC
Guarantors Emerge Energy Services LP and Emerge Energy Services Finance Corporation
Lenders Lenders party to the DIP Credit Agreement
DIP Agent HPS Investment Partners, LLC
Purpose The DIP Facility shall be used for the following purposes: (i) to consummate the

transactions contemplated by the DIP Documents and pay related fees, costs and expenses,
(ii) for working capital and other general corporate purposes of the Borrowers and the

3 This summary is qualified in its entirety by the provisions of the DIP Documents. To the extent

there are any conflicts between this summary and any DIP Document, the terms of such DIP Document
shall govern. Capitalized terms used but not defined herein shall have the meanings set forth in the DIP
Credit Agreement or the Interim Order, as applicable.

4 Except where stated otherwise, the sources of the material terms selected for inclusion herein are
Federal Rule of Bankruptcy Procedure 4001(c)(1)(B) and Local Rule 4001-2(a)(ii).

9
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Material Terms*

Summary of Relevant Provisions

Guarantors during the pendency of the Chapter 11 Cases; (iii) to pay certain fees and
expenses of professionals retained by the Debtors, subject to the Carve-Out and for certain
other prepetition and pre-filing expenses that are approved by the Court and consented to by
the DIP Agent; and (iv) to make required adequate protection payments, in each case in
accordance with the Approved Budget, as applicable, or otherwise with the prior written
consent of the DIP Agent in its sole discretion. Interim Order  8(b).

Borrowing Limits

Maximum new money Advances of $35,000,000 ($7,500,000 on an interim basis), which
amounts exclude Roll-Up Loans. DIP Credit Agreement § 1.2 (Definitions).

Incremental Roll-
Up of Prepetition
Loans

Local Rule 4001-

2(a)(i)(E)

Any net cash proceeds received by the Loan Parties from the sale of any Prepetition
Collateral or the proceeds from receivables shall be (i) retained by the Loan Parties and (ii)
deemed to repay, on a dollar-for-dollar basis, and discharge, until paid in full, the aggregate
outstanding principal indebtedness under the Prepetition Revolving Credit Agreement,
including the amount currently cash collateralizing all outstanding letters of credit or letters
of credit guaranties thereunder and any interest accrued through the date of discharge and
(iii) be deemed borrowed by the Borrowers and deemed funded by each DIP Lender in the
exact same principal amount equal to the aggregate outstanding principal amount of the
Prepetition Revolver Obligations (as defined below) held by such Lender on the date
immediately prior to the deemed funding of such Roll-Up Loan, on a dollar-for-dollar basis,
under the DIP Facility in accordance with the terms of the DIP Documents and the Interim
Order (the “Roll-Up Loans™). Interim Order § 8(h).

Interest Rate

e Domestic Rate Loans: Alternate Base Rate +7.00%
e LIBOR Rate Loans: LIBOR Rate +8.00%
e Default Interest Rate: 2.00% above the then applicable rate.

DIP Credit Agreement § 3.1.

Maturity Date

In addition to maturities tied to milestones and events of default customary for financings of
this type, the DIP Facility includes an outside maturity date of the six month anniversary of
the Closing Date. DIP Credit Agreement § 1.2 (Definitions).

RLF1 21625404v.1
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Material Terms*

Summary of Relevant Provisions

Fees

e Commitment Fee. If, for any calendar quarter prior to the Maturity Date, the
average daily unpaid balance of the Advances (other than any Roll-Up Loans) for
each day of such calendar quarter does not equal the Maximum Advance Amount,
then Borrowers shall pay to Agent for the ratable benefit of Lenders a fee at a rate
equal to 1.00% per annum on the amount by which the Maximum Advance
Amount exceeds such average daily unpaid balance of the Advances (other than
any Roll-Up Loans) for each day of such calendar quarter. Such fee shall be
payable to Agent in arrears on the first Business Day of each calendar quarter with
respect to the previous calendar quarter. DIP Credit Agreement § 3.3.

e Closing Fee. The Borrowers will, on a joint and several basis, pay (or cause to be
paid) to each Lender, a closing fee (the “Closing Fee”) in an amount equal to
3.00% of the aggregate Commitment Amount of such Lender as of the Closing
Date, which Closing Fee will be fully earned and due and payable on the Closing
Date. Fee Letter (attached hereto as Exhibit B).

e DIP Fee. If the Borrowers, Parent Guarantor or any of their respective Subsidiaries
enters into a debtor-in-possession financing arrangement in lieu of the DIP Facility
or as a refinancing or replacement of, in whole or in part, the DIP Facility (an
“Alternative DIP™) and a financial institution other than the Lenders provides such
debtor-in-possession financing arrangement or other credit financing to the
Borrowers, Parent Guarantor or any of their respective Subsidiaries, or if any such
Alternative DIP is consummated, in whole or in part, with funds of the Credit
Parties, in lieu of some or all of the DIP Facility, then the Borrowers agree, on a
joint and several basis, to pay (or cause to be paid) to the Agent, for the ratable
benefit of the Lenders, a prepayment premium (the “DIP Fee”) in an amount equal
to 5.00% of the aggregate outstanding principal amount of the Advances (including
any Roll-Up Loans) and unused Commitments of each Lender, immediately upon
consummation of the Alternative DIP. Fee Letter (attached hereto as Exhibit B).

DIP Budget

A copy of the Initial Budget is attached as Exhibit B to the Interim Order.

Limitation on Use
of DIP Facility
Proceeds
Bankruptcy Rule
4001(b)(1)(B)(ii);
Local Rule 4001-
2(a)(ii)

Notwithstanding any other provision of the Interim Order or any other order entered by this
Court, no DIP Loans, DIP Collateral, Prepetition Collateral or any portion of the Carve-Out,
may be used directly or indirectly by any Debtor, any Guarantor, any official committee
appointed in the Chapter 11 Cases, or any trustee appointed in the Chapter 11 Cases or any
successor case, including any chapter 7 case, or any other person, party or entity (i) in
connection with the investigation, initiation or prosecution of any claims, causes of action,
adversary proceedings or other litigation (a) against any of the DIP Agent, the DIP Lenders,
or the Prepetition Secured Parties or their respective predecessors-in-interest, agents,
affiliates, representatives, attorneys, or advisors, in each case in such capacities, or any
action purporting to do the foregoing in respect of the Prepetition Debt, the Prepetition Note
Obligations (as defined below), the Prepetition Second Lien Notes Obligations, liens on the
Prepetition Collateral, DIP Obligations, DIP Liens, DIP Superpriority Claims and/or the
adequate protection obligations, adequate protection liens and superpriority claims granted
to the Prepetition Lenders and the Prepetition Noteholders, as applicable, under the Interim
Order or the Final Order, as applicable, or (b) challenging the amount, validity, perfection,
priority or enforceability of or asserting any defense, counterclaim or offset with respect to,
the Revolver Obligations, Prepetition Note Obligations, the DIP Obligations and/or the
liens, claims, rights, or security interests granted under the Interim Order, the Final Order,
the DIP Documents, the Prepetition Credit Documents including, in each case, without
limitation, for lender liability or pursuant to section 105, 510, 544, 547, 548, 549, 550, or
552 of the Bankruptcy Code, applicable non-bankruptcy law or otherwise; provided,
however, advisors to any Creditors’ Committee may investigate any potential challenges

RLF1 21625404v.1
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Material Terms*

Summary of Relevant Provisions

with respect to the Prepetition Credit Documents, the Prepetition Revolver Obligations, the
Prepetition Note Obligations, the Prepetition Revolver Liens (as defined below), and the
Prepetition Note Liens during the Challenge Period at an aggregate expense for such
investigation, but not litigation, prosecution, objection or challenge thereto, not to exceed
$35,000 in the aggregate; (ii) to prevent, hinder, or otherwise delay the Prepetition Secured
Parties’, the DIP Agent’s or the DIP Lenders’, as applicable, enforcement or realization on
the Prepetition Revolver Obligations, the Prepetition Note Obligations, the Prepetition
Collateral, the DIP Obligations, the DIP Collateral, and the liens, claims, and rights granted
to such parties under the Orders, each in accordance with the DIP Documents, the
Prepetition Credit Documents or the Interim Order; (iii) to seek to modify any of the rights
and remedies granted to the Prepetition Secured Parties, the DIP Agent or the DIP Lenders
under the Interim Order, the Prepetition Credit Documents, or the DIP Documents, as
applicable (other than in connection with an Approved Chapter 11 Plan); (iv) to apply to the
Court for authority to approve superpriority claims or grant liens or security interests in the
DIP Collateral or any portion thereof that are senior to, or on parity with, the DIP Liens, the
DIP Superpriority Claims, adequate protection liens, and superpriority claims granted to the
Prepetition Lenders or the Prepetition Noteholders, as applicable, unless all DIP
Obligations, Prepetition Revolver Obligations, Prepetition Note Obligations, adequate
protection obligations, and claims granted to the DIP Agent, the DIP Lenders, or the
Prepetition Secured Parties under the Interim Order, have been refinanced or paid in full in
cash (including the cash collateralization of any letters of credit) or otherwise agreed to in
writing by the DIP Requisite Lenders (as defined in the DIP Credit Agreement); or (V) to
seek to pay any amount on account of any claims arising prior to the Petition Date unless
such payments are agreed to in writing by the DIP Requisite Lenders (as defined in the DIP
Credit Agreement) or are otherwise included in the Approved Budget. Interim Order { 27.

Conditions
Precedent to
Lending

The effectiveness of the DIP Credit Agreements and the occurrence of the Closing Date, as
well as the availability of each Advance, are subject to the satisfaction, or waiver by the
agent, of conditions precedent customary for financings of this type and are set forth at
Article VII of the DIP Credit Agreement.

Priority of Claims
and Liens
Local Rule 4001-

2(a)(1)(D), (G)

Claims. Effective upon entry of the Interim Order, the DIP Agent and the DIP Lenders are
granted, against each of the Debtors on a joint and several basis, pursuant to section
364(c)(1) of the Bankruptcy Code, an allowed superpriority administrative expense claim
for all of the DIP Obligations (without the need to file any proof of claim) with priority over
any and all claims against the Debtors, now existing or hereafter arising, of any kind
whatsoever, including, without limitation, all administrative expenses of the kind specified
in sections 503(b) and 507(b) (including the Prepetition 507(b) Claim (as defined below)) of
the Bankruptcy Code and any and all administrative expenses or other claims arising under
sections 105, 326, 328, 330, 331, 365, 503(b), 506(c) (subject to entry of the Final Order),
507(a), 507(b), 726, 1113 or 1114 of the Bankruptcy Code (including the Adequate
Protection Obligations (as defined below)), whether or not such expenses or claims may
become secured by a judgment lien or other non-consensual lien, levy or attachment, which
allowed claims (the “DIP Superpriority Claims”) shall for purposes of section
1129(a)(9)(A) of the Bankruptcy Code be considered administrative expenses allowed under
section 503(b) of the Bankruptcy Code, and which DIP Superpriority Claims shall be
payable from and have recourse to all pre- and postpetition property of the Loan Parties and
all proceeds thereof (excluding Avoidance Actions but, subject only to and effective upon
entry of the Final Order, including Avoidance Proceeds). Interim Order  12.

Liens. As security for the DIP Obligations, effective and perfected upon the date of the
Interim Order and without the necessity of the execution, recordation of filings by the Loan
Parties of mortgages, security agreements, control agreements, pledge agreements, financing
statements or other similar documents, any notation of certificates of title for a titled good,

RLF1 21625404v.1
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Material Terms*

Summary of Relevant Provisions

or the possession or control by the DIP Agent of, or over, any DIP Collateral, the following
security interests and liens are granted to the DIP Agent for its own benefit and the benefit
of the DIP Lenders (all property identified in (i), (ii) and (iii) below being collectively
referred to as the “DIP_Collateral™), subject only to payment in full in cash of the Carve-
Out (all such liens and security interests granted to the DIP Agent, for its benefit and for the
benefit of the DIP Lenders, pursuant to the Interim Order and the DIP Documents, the “DIP.

Liens™):

(i)

(i)

(iii)

First Lien on Unencumbered Property. Pursuant to section 364(c)(2) of the
Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first
priority senior security interest in and lien upon all tangible and intangible pre- and
postpetition property of the Loan Parties, whether existing on the Petition Date or
thereafter acquired, that, on or as of the Petition Date (including pursuant to
Section 546(b) of the Bankruptcy Code), is not subject to a valid, perfected and
non-avoidable lien (collectively, “Unencumbered Property”).

Priming Liens on Prepetition Collateral. Pursuant to section 364(d)(1) of the
Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first
priority senior priming security interest in and lien upon all pre- and postpetition
property of each Loan Party that is subject to the Prepetition Liens, which lien shall
be senior in all respects to such Prepetition Liens.

Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3) of the
Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected junior
security interest in and lien upon all tangible and intangible pre- and postpetition
property of each Loan Party that, on or as of the Petition Date (including pursuant
to Section 546(b) of the Bankruptcy Code), is subject to valid, perfected and
unavoidable liens senior to the Prepetition Liens in existence immediately prior to
the Petition Date (the “Senior Liens”).

The Debtors’
Stipulations &
Release

Fed. R. Bankr. P.
4001(c)(1)(B)(iii);
Local Rule 4001-
2(a)(i)(B)

Stipulations. Without prejudice to the rights of any party in interest and subject to the
limitations thereon summarized herein, the Debtors admit, stipulate and agree, among other
things (the below list summarizing the most noteworthy stipulations), that

1.

As of the Petition Date, the Loan Parties (other than Finance) were indebted and
jointly and severally liable to the Prepetition Secured Parties, without objection,
defense, counterclaim or offset of any kind, as follows: (a) pursuant to the
Prepetition Revolving Credit Agreement, an aggregate principal amount of not less
than $66,710,000, plus unliquidated amounts including interest thereon and fees,
expenses, charges and other obligations incurred in connection with the Prepetition
Revolving Credit Agreement (the “Prepetition Revolver Obligations”); (b) valid,
binding, perfected, enforceable, non-avoidable, first-priority liens, and security
interests in the Prepetition Collateral to secure the Prepetition Revolver Obligations
(the “Prepetition Revolver Liens”); (c) Pursuant to the Prepetition Note Purchase
Agreement, an aggregate principal amount of not less than $215,755,307 million,
plus unliquidated amounts including interest thereon and fees, expenses, charges,
Make Whole Amount and/or Applicable Redemption Premium (each as defined in
the Prepetition Note Purchase Agreement), and other obligations incurred in
connection with the Prepetition Note Purchase Agreement (collectively, such
obligations, the “Prepetition Note Obligations” and, together with the Prepetition
Revolver Obligations, the “Prepetition Debt”); and (d) valid, binding, perfected,
enforceable, non-avoidable, first-priority liens, and security interests in the
Prepetition Collateral (the “Prepetition Note Liens” and, together with the
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Material Terms*

Summary of Relevant Provisions

Prepetition Revolver Liens, the “Prepetition Liens”).

2. By virtue of any of the actions taken with respect to, in connection with, related to,
or arising from the Prepetition Credit Documents, none of the Prepetition Secured
Parties control the Debtors or their properties or operations, have authority to
determine the manner in which any Debtor’s operations are conducted or are
control persons or insiders of the Debtors.

3. The Prepetition Debt constitutes the legal, valid, binding, non-avoidable and
enforceable obligations of the Loan Parties (other than Finance), and the
Prepetition Liens are valid, binding, properly perfected, non-avoidable, and
enforceable liens on and security interests in the Prepetition Collateral.

4. All proceeds of the Prepetition Collateral and all cash and cash equivalent proceeds
maintained in deposit or securities accounts subject to prepetition control
agreements or otherwise within the control of the Prepetition Secured Parties, are
“cash collateral” of the Prepetition Secured Parties within the meaning of section
363(a) of the Bankruptcy Code (the “Cash Collateral™).

Release. Effective as of the date of entry of the Final Order, but subject the limitations
summarized herein, including the expiration of the Challenge Period, the Debtors and the
Loan Parties absolutely, unconditionally, and irrevocably release and forever discharge and
acquit the Prepetition Secured Parties and their respective Representatives (as defined
below) (collectively, the “Released Parties) from any and all obligations and liabilities to
the Debtors (and their successors and assigns) and from any and all “claims” (as defined in
the Bankruptcy Code), counterclaims, demands, debts, accounts, contracts, liabilities,
actions and causes of action arising prior to the Petition Date (including, without limitation,
causes of action in the nature of “lender liability”), setoff, recoupment or other offset rights
against any and all of the Released Parties, of any kind, nature or description, whether
known or unknown, foreseen or unforeseen or liquidated or unliquidated, arising in law or
equity or upon contract or tort or under any state or federal law or otherwise, arising out of
or related to (as applicable) the Prepetition Credit Documents, including, without limitation,
the obligations owing and the financial obligations made thereunder, the negotiation thereof
and of the deal reflected thereby, the Prepetition Collateral or the debtor-creditor
relationship among any of the applicable Prepetition Secured Parties, on the one hand, and
the Debtors, on the other hand, from the beginning of time until immediately preceding the
entry of the Interim Order, in each case that the Debtors at any time had, now have or may
have, or that their successors or assigns hereafter can or may have against any of the
Released Parties for or by reason of any act, omission, matter, cause or thing whatsoever
arising at any time on or prior to the date of the Interim Order (collectively, the “Released
Claims”), whether such Released Claims are matured or unmatured. Interim Order | 7.

Adequate
Protection
Fed. R. Bankr. P.
4001(c)(L)(B)(ii)

The proposed adequate protection provided to the Prepetition Secured Parties comprises the
following (Adequate protection claims and liens maintain the prepetition priorities as
between the Prepetition Lenders and the Prepetition Noteholders): (i) Adequate Protection
Liens upon all of the DIP Collateral, subordinate in priority only to the DIP Liens and any
liens to which the DIP Liens are Junior and to payment in full in cash of the Carve-Out, (ii)
allowed superpriority administrative expense claims as provided for in Section 507(b) of the
Bankruptcy Code with recourse to the DIP Collateral and subordinate to the payment in full
in cash of the Carve-Out and the DIP Superpriority Claims; (iii) subject to the Carve-Out,
payment of (x) all accrued and unpaid interest and fees at default rate under the Prepetition
Credit Agreement and (y) all reasonable and documented fees, out-of-pocket expenses and
disbursements of the Prepetition Secured Parties, upon entry of the Interim Order; (iv)
ongoing payment postpetition of the fees, expenses, and disbursements payable to the
Prepetition Secured Parties, subject to the Review Period; and (v) delivery of all required
written financial reporting and other periodic reporting that is required to be provided to the

RLF1 21625404v.1

14




Case 19-11563-KBO Doc 20 Filed 07/16/19 Page 15 of 95

Material Terms*

Summary of Relevant Provisions

DIP Agent or the DIP Lenders under the DIP Credit Agreement. Interim Order { 18.

Events of Default

The DIP Credit Agreement contains customary events of default for financings of this type
and are set forth at Article X of the DIP Credit Agreement.

Carve-Out
Local Rule 4001-

2(a)(i)(F)

As used in the Interim Order, the term “Carve-Out” includes:

(i) Allowed Professional Fees Incurred Prior to Carve-Out Trigger Notice. To the
extent allowed by this Court at any time, the fees, costs and expenses of
Professional Persons, (the “Professional Fees”), at any time on or prior to the first
business day after delivery by the DIP Agent of a Carve-Out Trigger Notice (as
defined below), whether allowed by this Court before or after delivery of a Carve-
Out Trigger Notice.

(ii) Allowed Professional Fees Incurred After a Carve-Out Trigger Notice. Any
Professional Fees of the Professional Persons incurred after the first Business Day
following delivery by the DIP Agent of the Carve-Out Trigger Notice, to the extent
allowed by this Court at any time, whether by interim order, procedural order or
otherwise, in an aggregate amount not to exceed $1,000,000 (the “Post Carve-Out

Cap”),

On the day on which a Carve-Out Trigger Notice is received by the Debtors (such date, the
“Carve-Out Trigger Date”), the Carve-Out Trigger Notice shall constitute a demand to the
Debtors to utilize all cash on hand to transfer to the Professional Fees Account (as defined
below) cash in an amount equal to all obligations benefitting from the Carve-Out as more
fully set forth below.

On and after the Carve-Out Trigger Date, the DIP Agent shall deposit into a segregated
account of the Debtors not subject to the control of the DIP Agent, any DIP Lender or any
Prepetition Secured Party (the “Professional Fees Account™) any cash swept or foreclosed
after delivery of the Carve-Out Trigger Notice (including cash received as a result of the
sale or other disposition of any assets) until the Professional Fees Account has been fully
funded (inclusive of any amounts on deposit therein prior to the issuance of such Carve-Out
Trigger Notice) in an amount equal to all obligations benefitting from the Carve-Out.

Except to the extent expressly provided by further order of this Court, the Debtors may use
funds held in the Professional Fees Account only to pay Professional Fees as they become
allowed and payable pursuant to any interim or final orders of this Court, and not for any
other purpose until all obligations and liabilities benefitting from the Carve-Out are paid and
satisfied in full in cash.

So long as a Carve-Out Trigger Notice has not been delivered as provided above: (i) the
Debtors shall be permitted to pay Professional Fees allowed and payable under sections 328,
330 or 331 of the Bankruptcy Code or other order of this Court, as the same may become
due and payable, including on an interim basis; and (ii) such payments shall not reduce, or
be deemed to reduce, the Carve-Out. Without prejudice to the rights of any Professional
Person to contest any such objection, nothing in the Interim Order shall be construed to
impair the ability of any creditor or party in interest to object to any Professional Fees.
Interim Order § 11.
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Material Terms*

Summary of Relevant Provisions

Lien & Other
Challenges
Local Rule 4001-

2(a)(1)(B)

The Debtors’ stipulations, including as to validity of the Prepetition Liens, shall be binding
upon all other parties in interest, in all circumstances and for all purposes unless: (a) such
committee or any other party in interest with requisite standing (subject in all respects to any
agreement or applicable law that may limit or affect such entity’s right or ability to do so),
has timely filed an adversary proceeding or contested matter by no later than (i) (x) with
respect to parties in interest with requisite standing other than the Creditors’ Committee, 75
calendar days after entry of the Interim Order and (y) with respect to the Creditors’
Committee, 60 calendar days after the appointment of the Creditors” Committee, if any, (ii)
any such later date as has been agreed to, in writing, by the Prepetition Revolver Agent
(with the consent of the Requisite Lenders (as defined in the Prepetition Revolving Credit
Agreement)) or the Prepetition Note Agent, as applicable, and (iii) any such later date as has
been ordered by the Court for cause upon a motion filed and served within any applicable
period of time set forth in this paragraph (the time period established by the foregoing
clauses (i), (ii), and (iii), the “Challenge Period”), (A) objecting to or challenging the
amount, validity, perfection, enforceability, priority or extent of any of the Prepetition Debt
or the Prepetition Liens, or (B) otherwise asserting or prosecuting any action for
preferences, fraudulent transfers or conveyances, other avoidance power claims or any other
claims, counterclaims or causes of action, objections, contests or defenses (collectively,
the “Challenges”) against any of the Prepetition Secured Parties or their respective
subsidiaries, officers, directors, managers, principals, employees, agents, financial advisors,
attorneys, accountants, investment bankers, consultants, representatives and other
professionals and the respective successors and assigns thereof, in each case in their
respective capacity as such (each a “Representative” and, collectively, the
“Representatives™) in connection with matters related to the Prepetition Credit Documents,
the Prepetition Debt, the Prepetition Liens and the Prepetition Collateral; and (b) there is a
final non-appealable order in favor of the plaintiff sustaining any such Challenge in any
such timely filed adversary proceeding or contested matter.

If no such Challenge is timely and properly filed during the Challenge Period or the Court
does not rule in favor of the plaintiff in any such proceeding then: (a) the Debtors’
stipulations, admissions, agreements and releases contained in the Interim Order, shall be
binding on all parties in interest, including, without limitation, the Creditors’ Committee (if

any).

If any such Challenge is timely filed during the Challenge Period, the stipulations,
admissions, agreements and releases contained in the Interim Order, shall nonetheless
remain binding and preclusive (as provided in the second sentence of this paragraph) on any
statutory or nonstatutory committee appointed or formed in the Chapter 11 Cases, including
the Creditors’ Committee (if any), and on any other person or entity, except to the extent
that such stipulations, admissions, agreements and releases were expressly and successfully
challenged in such Challenge as set forth in a final, non-appealable order of a court of
competent jurisdiction. Interim Order { 26.
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Milestones
Fed. R. Bankr. P.
4001(c)(1)(B)

In addition to customary milestones relating to entry of the Interim and Final Order and
other procedural matters, the DIP Credit Agreement contains the following milestones:

1. No later than July 31, 2019, the Debtors shall have filed the Annual Report on
Form 10-K for the fiscal year ended December 31, 2018, and the Quarterly Report
on Form 10-Q for the quarter ended March 31, 2019 of the Parent Guarantor and its
subsidiaries with the Securities and Exchange Commission. The Annual Report on
Form 10-K for the fiscal year ended December 31, 2018 will include the audited
consolidated financial statements of the Parent Guarantor and its subsidiaries
accompanied by an opinion of its Accountants. All such reports shall have been
prepared in all material respects in accordance with all of the rules and regulations
applicable to such reports.

2. Plan Filing Deadline: 7 business days after Petition Date.

3. Final Order: 35 days after the Petition Date
4. Disclosure Statement Hearing Deadline: 37 days after Plan Filing Deadline.

5. Disclosure Statement Approval Deadline: 3 days after Disclosure Statement
Hearing Deadline.

6. Rejection of railcar leases with consent of Required Lenders: 60 days after Petition
Date.

7. Confirmation Deadline: 35 days after Disclosure Statement Approval Deadline.

8. Effective Date: The earlier of (i) 15 days after the Confirmation Deadline and (ii)
100 days after the Petition Date.

9. Parent Guarantor shall make each of the filings with the Securities and Exchange
Commission required by law to maintain compliance with its current registration
and reporting requirements, and shall not take any action that would cause the
Parent Guarantor to cease being a public reporting company under the rules and
regulations of the Securities and Exchange Commission. All such filings shall have
been prepared in all material respects in accordance with the rules and regulations
applicable to such filings.

DIP Credit Agreement § 6.16.

Waiver of the

Automatic Stay
Fed. R. Bankr. P.
4001(c)(1)(B)(iv)

Upon the occurrence and during the continuance of an Event of Default under the DIP
Documents, the DIP Requisite Lenders may, among other remedies, upon five (5) days’
written notice from the DIP Requisite Lenders (the “Remedies Notice Period”) (which
shall run concurrently with any notice required to be provided under the DIP Documents)
via email to lead counsel to the Debtors (Latham & Watkins LLP), lead counsel to any
official committee of unsecured creditors appointed in connection with the Chapter 11 Cases
(the “Creditors’ Committee™), and the U.S. Trustee to declare, in their sole and absolute
discretion, that the automatic stay of Section 362 of the Bankruptcy Code shall be
terminated automatically without further order of this Court, without the need for filing any
motion for relief from the automatic stay or any other pleading, for the limited purpose of
permitting the DIP Lenders to do any of the following: (1) foreclose on the DIP Collateral;
(2) enforce all of the guaranty rights; (3) charge the default rate of interest on the DIP
Loans; and (4) declare the principal of and accrued interest, fees and expenses constituting
the obligations under the DIP Facility to be due and payable. Interim Order | 14(d).
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506(c) Waiver
Bankruptcy Rule
4001(c)(D(B)(¥);
Local Rule 4001-
2(a)(1)(C)

Subject to and effective upon the entry of the Final Order, except to the extent of the Carve-
Out, no costs or expenses of administration of the Chapter 11 Cases or any future
proceeding that may result therefrom, including liquidation in bankruptcy or other
proceedings under the Bankruptcy Code, shall be charged against or recovered from the DIP
Collateral (including Cash Collateral) pursuant to section 506(c) of the Bankruptcy Code or
any similar principle of law, without the prior written consent of the DIP Agent, the DIP
Lenders, the Prepetition Revolver Agent, the Prepetition Lenders, the Prepetition Note
Agent, or the Prepetition Noteholders, as applicable. Interim Order { 15.

Equities of the
Case
Local Rule 4001-

2(a)(i)(H)

Further, subject only to and effective upon entry of the Final Order, in no event shall the
“equities of the case” exception in section 552(b) of the Bankruptcy Code apply to the
secured claims of the Prepetition Secured Parties. Interim Order | 14(e).

Liens on
Avoidance Actions
Local Rule 4001-

2(a)(1)(D)

Upon entry of the Final Order, the DIP Agent, for the benefit of the DIP Lenders, shall be
granted DIP Liens in and upon the proceeds of all avoidance actions under chapter 5 of the
Interim Order § 13(a)(i).

Indemnification
Fed. R. Bankr. P.
4001(c)(ix)

Subject to certain limitations, each Credit Party shall defend, protect, indemnify, pay and
save harmless Agent, each Lender and each of their respective officers, directors, Affiliates,
attorneys, employees and agents (each an “Indemnified Party”) for and from and against
any and all Claims which may be imposed on, incurred by, or asserted against any
Indemnified Party in arising out of or in any way relating to or as a consequence, direct or
indirect, of: (a) the DIP Credit Agreement, the Other Documents, the Advances and other
Obligations and/or the transactions contemplated hereby including the Transactions, (b) any
action or failure to act or action taken only after delay or the satisfaction of any conditions
by any Indemnified Party in connection with and/or relating to the negotiation, execution,
delivery or administration of the DIP Credit Agreement and the Other Documents, the credit
facilities and/or the transactions contemplated by the DIP Credit Agreement, (c) any Credit
Party’s failure to observe, perform or discharge any of its covenants, obligations,
agreements or duties under or breach of any of the representations or warranties made in this
Agreement and the Other Documents, (d) the enforcement of any of the rights and remedies
of Agent or any Lender under the Agreement and the Other Documents, () any threatened
or actual imposition of fines or penalties, or disgorgement of benefits, for violation of any
Anti-Terrorism Law by any Credit Party, any Affiliate or Subsidiary of any Credit Party, (f)
any claim, litigation, proceeding or investigation instituted or conducted by any
Governmental Body or instrumentality or any other Person with respect to any aspect of, or
any transaction contemplated by, or referred to in, or any matter related to, this Agreement
or the Other Documents, whether or not brought by any Credit Party, any director, equity
holder or creditor thereof, any Indemnified Party or any other Person and whether or not any
Indemnified Party is a party thereto and (g) arising from or incurred by reason of the
handling of the financing arrangements of Borrowers as provided in Section 15.1 of the DIP
Credit Agreement, reliance by Agent or any Lender on any request or instruction from
Borrowing Agent or any other action taken by Agent or any Lender with respect to said
Section 15.1. Credit Agreement § 16.5

Cross-
Collateralization
Local Rule 4001-

2(@)(1)(A)

No provision of the DIP Credit Agreement, the Interim Order, or the Final Order grants
cross-collateralization protection of the type contemplated by Local Rule 4001-2(a)(i)(A).
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BASIS FOR RELIEF
A. Standards of Approval Under Sections 364(c) and 364(d)(1) of the Bankruptcy Code

15.  Section 364(c) of the Bankruptcy Code requires a finding, made after notice and a
hearing, that a debtor seeking postpetition financing on a secured basis cannot “obtain unsecured
credit allowable under section 503(b)(1) of [the Bankruptcy Code] as an administrative
expense.” 11 U.S.C. § 364(c).

16. In addition, under section 364(d)(1) of the Bankruptcy Code, courts may, after
notice and a hearing, authorize a debtor to obtain postpetition credit secured by a “priming” lien
from affected secured parties if (i) the debtor obtains the consent of such parties or (ii) the debtor
cannot obtain credit elsewhere and the interests of existing lienholders are adequately protected.
11 U.S.C. § 364(d)(1). Specifically, section 364(d)(1) provides, in relevant part, that a court
may, after notice and a hearing:

authorize the obtaining of credit or the incurring of debt
secured by a senior or equal lien on property of the estate that
is subject to a lien only if-

(A) the [debtor] is unable to obtain credit otherwise; and

(B) there is adequate protection of the interest of the holder of

the lien on the property of the estate on which such senior or
equal lien is proposed to be granted.

11 U.S.C. § 364(d)(1).

17. In evaluating proposed postpetition financing under sections 364(c) and 364(d)(1)
of the Bankruptcy Code, courts perform a qualitative analysis and generally consider various
factors including whether:

i.  unencumbered credit or alternative financing without superpriority status is
available to the debtor;

19
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ii.  the credit transactions are necessary to preserve assets of the estate;

iii.  the terms of the credit agreement are fair, reasonable, and adequate;

Iv.  the proposed financing agreement was negotiated in good faith and at arm’s-
length and entry thereto is an exercise of sound and reasonable business
judgment and in the best interest of the debtors’ estate and their creditors; and

v. the proposed financing agreement adequately protects prepetition secured
creditors.

See, e.g., In re Aqua Assoc., 123 B.R. 192 (Bankr. E.D. Pa. 1991) (applying the first three
factors in making a determination under section 364(c)); In re Crouse Group, Inc., 71 B.R.
544 (Bankr. E.D. Pa. 1987) (same); Bland v. Farmworker Creditors, 308 B.R. 109, 113-14
(S.D. Ga. 2003) (applying all factors in making a determination under section 364(d)).

18.  Section 364 of the Bankruptcy Code also allows for postpetition financing
secured by a priming lien. Section 364(d)(1) provides that the court, after notice and a hearing,
may authorize the obtaining of credit or the incurring of debt if:

(A)  the trustee is unable to obtain such credit otherwise; and
(B)  there is adequate protection of the interest of the holder of the lien on the

property of the estate on which such senior or equal lien is proposed to be
granted.

11 U.S.C. § 364(d)(1).

19. For the reasons discussed below, the Debtors satisfy the standards required to
access postpetition financing on a superpriority claim and priming lien basis under sections
364(c) and 364(d) of the Bankruptcy Code.

i. The Debtors Cannot Obtain Financing on More Favorable Terms

20. In demonstrating that credit was not available without the protections afforded by
section 364(c) or 364(d) of the Bankruptcy Code, a debtor need only make a good faith effort.

See, e.g., In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (approving

20
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financing facility and holding that debtor made reasonable efforts to satisfy the standards of
section 364(c) to obtain less onerous terms where debtor approached four lending institutions,
was rejected by two and selected the least onerous financing option from the remaining two
lenders); see also In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986) (“[t]he statute
imposes no duty to seek credit from every possible lender before concluding that such credit is
unavailable™); In re Phoenix Steel Corp., 39 B.R. 218, 222 (D. Del. 1984) (holding the debtor
satisfied its burden to show an inability to obtain credit on other terms through its time and effort
spent trying to obtain credit on alternative terms and conditions).

21. Moreover, where few lenders likely can or will extend the necessary credit to a
debtor, “it would be unrealistic and unnecessary to require [the debtor] to conduct such an
exhaustive search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D. Ga.
1988), aff d sub nom., Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D. Ga.
1989); see also In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. Colo. 1981) (bankruptcy court’s
finding that two national banks refused to grant unsecured loans was sufficient to support
conclusion that section 364 requirement was met).

22.  As set forth above and in the Dunayer and Gaston Declarations, given their
current financial condition, financing arrangements and capital structure, the Debtors were
unable to obtain sufficient interim and long-term financing from sources other than the DIP
Lenders on terms more favorable than those under the DIP Facility and the DIP Documents, and
are not able to obtain unsecured credit allowable as an administrative expense under section
503(b)(1) of the Bankruptcy Code. New credit is unavailable to the Debtors without providing
the DIP Agent, for the benefit of the DIP Lenders, the (i) DIP Superpriority Claims and (ii) DIP

Liens in the DIP Collateral, as provided herein and in the DIP Documents.

21
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ii. The DIP Facility is Necessary to Preserve the Value of the Debtors’ Estates

23.  As debtors in possession, the Debtors have a fiduciary duty to protect and
maximize their estates’ assets. See In re Mushroom Transp. Co., 382 F.3d 325, 339 (3d Cir.
2004). The DIP Facility, if approved, will provide working capital critical to funding the
Debtors’ day-to-day operations. Without access to the DIP Facility, the Debtors will be forced to
cease operations, which would result in immediate and irreparable harm to their business and
deplete the going concern value of such business. The Debtors’ ability to maintain business
relationships with their vendors, suppliers, operators and managers, to make capital expenditures
and to satisfy other working capital and operational needs and otherwise finance their operations
is essential to the Debtors’ continued viability. Because the Debtors’ available and projected
Cash Collateral is insufficient to fund their operations, the credit to be provided under the DIP
Facility is necessary to preserve the value of the Debtors’ estates for the benefit of all

stakeholders.

iii. Terms of the DIP Facility are Fair, Reasonable and Adequate under the
Circumstances

24, In considering whether the terms of postpetition financing are fair and reasonable,
courts consider the terms in light of the relative circumstances of both the debtor and the
proposed lender. In re L.A. Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. Del. 2011) (stating that
approval of the DIP Facility transaction requires terms that are “fair, reasonable and adequate,
given the circumstances of the debtor-borrower and the proposed lender”); In re Farmland
Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003); see also Unsecured Creditors’ Comm.
Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Ellingsen MacLean Oil Co.), 65 B.R. 358,
365 (W.D. Mich. 1986) (a debtor may have to enter into hard bargains to acquire funds). The

appropriateness of a proposed financing facility should also be considered in light of current
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market conditions. See Transcript of Record at 740:4-6, In re Lyondell Chem. Co., No. 09-10023
(REG) (Bankr. S.D.N.Y. Feb. 27, 2009) (“[B]y reason of present market conditions, as
disappointing as the [DIP] pricing terms are, | find the provisions [of a DIP that included a roll-
up of prepetition secured debt] reasonable here and now.”).

25. Given the urgent need of the Debtors to obtain financial stability for the benefit of
all parties in interest, the terms of the DIP Facility are fair, appropriate, reasonable and in the
best interests of the Debtors, their estates and their creditors. The DIP Documents were
negotiated extensively by the Debtors and the DIP Lenders, in good faith and at arm’s length as
required by section 364(e) of the Bankruptcy Code, with all parties represented by experienced
counsel.

iv. Entry into the DIP Documents Reflects the Debtors’ Reasonable Business
Judgment

26. A debtor’s decision to enter into a postpetition lending facility under section 364
of the Bankruptcy Code is governed by the business judgment standard. See In re Trans World
Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del 1994) (noting that the interim loan, receivable
facility and asset based facility were approved because they “reflect[ed] sound and prudent
business judgment [were] reasonable under the circumstances and in the best interests of TWA
and its creditors”); Ames Dep’t Stores, Inc., 115 B.R. at 40 (“cases consistently reflect that the
court’s discretion under section 364 is to be utilized on grounds that permit reasonable business
judgment to be exercised so long as the financing agreement does not contain terms that leverage
the bankruptcy process and powers or its purpose is not so much to benefit the estate as it is to
benefit parties in interest”); Group of Institutional Holdings v. Chicago Mil. St. P. & Pac. Ry.,

318 U.S. 523, 550 (1943); In re Simasko Prod. Co., 47 B.R. 444, 449 (Bankr. D. Colo. 1985)

23

RLF1 21625404v.1



Case 19-11563-KBO Doc 20 Filed 07/16/19 Page 24 of 95

(“Business judgments should be left to the board room and not to this Court.”); In re Lifeguard
Indus., Inc., 37 B.R. 3, 17 (Bankr. S.D. Ohio 1983) (same).

217, Bankruptcy courts typically defer to debtors’ business judgment on the decision to
borrow money unless such decision is arbitrary and capricious. See In re Trans World Airlines,
Inc., 163 B.R. at 974. In fact, “[m]ore exacting scrutiny would slow the administration of the
debtor’s estate and increase its cost, interfere with the Bankruptcy Code’s provision for private
control of administration of the estate and threaten the court’s ability to control a case
impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985).

28. For the reasons set forth above, the Debtors submit that the entry into the DIP
Facility is the exercise of the Debtors’ reasonable business judgment.

V. Proposed Adequate Protection is Appropriate

29.  To the extent a secured creditor’s interests in the collateral constitute valid and
perfected security interests and liens as of the Petition Date, section 364(d)(1)(B) of the
Bankruptcy Code requires that adequate protection be provided where the liens of such secured
creditor are being primed to secure the obligations under a debtor in possession financing
facility. Section 361 of the Bankruptcy Code delineates the forms of adequate protection, which
include periodic cash payments, additional liens, replacement liens and other forms of relief.
What constitutes adequate protection must be decided on a case-by-case basis. See In re
Columbia Gas Sys., Inc., 1992 WL 79323, at *2 (Bankr. D. Del. Feb. 18, 1992); In re O’Connor,
808 F.2d 1393, 1396 (10th Cir. 1987); In re Martin, 761 F.2d 472 (8th Cir. 1985). The focus of
the requirement is to protect a secured creditor from the diminution in the value of its interest in
the particular collateral during the period of use. See In re Swedeland Dev. Group, Inc., 16 F.3d

552, 564 (3d Cir. 1994) (“The whole purpose of adequate protection for a creditor is to insure
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that the creditor receives the value for which he bargained prebankruptcy.”) (internal citations
omitted).

30.  The proposed adequate protection provided to the Prepetition Secured Parties
comprises the following:> (i) Adequate Protection Liens upon all of the DIP Collateral,
subordinate in priority only to the DIP Liens and any liens to which the DIP Liens are Junior and
to payment in full in cash of the Carve-Out, (ii) allowed superpriority administrative expense
claims as provided for in Section 507(b) of the Bankruptcy Code with recourse to the DIP
Collateral and subordinate to the payment in full in cash of the Carve-Out and the DIP
Superpriority Claims; (iii) subject to the Carve-Out, payment of (x) all accrued and unpaid
interest and fees at default rate under the Prepetition Credit Agreement and (y) all reasonable and
documented fees, out-of-pocket expenses and disbursements of the Prepetition Secured Parties,
upon entry of the Interim Order; (iv) ongoing payment postpetition of the fees, expenses, and
disbursements payable to the Prepetition Secured Parties, subject to the Review Period; and (v)
delivery of all required written financial reporting and other periodic reporting that is required to
be provided to the DIP Agent or the DIP Lenders under the DIP Credit Agreement.

31.  The Debtors believe that the adequate protection proposed herein to protect any
diminution in value of the Prepetition Secured Parties’ interest in the Prepetition Collateral is fair
and reasonable. Further, in reliance upon, among other things, such adequate protection, the
Prepetition Secured Parties have consented to the priming of Prepetition Liens. The consent of
the Prepetition Secured Parties permits the Debtors to avoid potentially time-consuming and
unpredictable priming litigation. The Prepetition Secured Parties’ consent to the priming of their

liens thus permits the Debtors to save considerable resources, not to mention avoid a delay, in

> Adequate protection claims and liens maintain the prepetition priorities as between the Prepetition

Lenders and the Prepetition Noteholders.
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obtaining postpetition financing.  Accordingly, based upon the foregoing, the Debtors
respectfully request that the Court authorize the Debtors to provide the adequate protection
described above to such parties.

B. Approval of Use of Cash Collateral is Appropriate

32.  Section 363(c)(2) of the Bankruptcy Code provides that a debtor may not use, sell
or lease cash collateral unless “(a) each entity that has an interest in such cash collateral
consents; or (b) the court, after notice and hearing, authorizes such use, sale, or lease in
accordance with the provisions of this section.”

33.  The Debtors have an urgent need for the immediate use of the Prepetition
Collateral, including the Cash Collateral, and seek to use all Cash Collateral existing on or after
the Petition Date pursuant to the terms of the DIP Documents. The Debtors need the Cash
Collateral to pay operating expenses, including essential vendors, in order to ensure a continued
supply of goods and services essential to the Debtors’ business. Indeed, absent such relief, the
Debtors’ businesses will be brought to an immediate halt, with damaging consequences for the
Debtors and their estates and creditors.

34.  The Debtors believe that the terms and conditions of their use of the Cash
Collateral (including the provision of adequate protection described above) are appropriate and
reasonable and that such adequate protection is sufficient to secure any adequate protection
obligations under the circumstances. Furthermore, the Prepetition Secured Parties have
consented to the Debtors’ use of the Cash Collateral subject to the terms and conditions of the
DIP Documents and the Interim Order. Therefore, the Debtors submit that they should be

authorized to use the Cash Collateral on the terms set forth in the DIP Documents.
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C. Modification of the Automatic Stay

35.  The proposed Interim Order provides that the automatic stay provisions of section
362 of the Bankruptcy Code are vacated and modified to the extent necessary to permit the DIP
Agent and the DIP Lenders to exercise, upon the occurrence and during the continuation of any
Event of Default under the DIP Credit Agreement, all rights and remedies provided in the DIP
Credit Agreement without further order of or application to the Court. However, the DIP Agent
must provide the Debtors and various other parties with five (5) business days’ notice prior to
exercising any enforcement rights or remedies in respect of their collateral. During such period,
the Debtors and other parties in interest may contest whether an Event of Default has occurred
and is continuing.

36.  Stay modification provisions of this sort are common features of postpetition
financing facilities and, in the Debtors’ business judgment, are reasonable under these
circumstances. Accordingly, the Debtors request that the Court modify the automatic stay to the
extent contemplated by the DIP Credit Agreement and the proposed Interim Order and Final
Order.

D. Approval of Interim Relief

37. Bankruptcy Rules 4001(b)(2) and 4001(c)(2) provide that a final hearing on a
motion to use cash collateral or obtain credit, respectively, may not be commenced earlier than
fourteen (14) days after the service of such motion. Upon request, however, the court may
conduct a preliminary expedited hearing on the motion and authorize the use of cash collateral
and the obtaining of credit on an interim basis “to the extent necessary to avoid immediate and
irreparable harm to the estate pending a final hearing.” Fed. R. Bankr. P. 4001(b)(2); (c)(2).

38.  As described above in some detail, the Debtors have an urgent and immediate

need for cash in order to maintain business relationships with their vendors, suppliers, operators
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and managers, to make capital expenditures and to satisfy other working capital and operational
needs and otherwise finance their operations. Given the immediate and irreparable harm to be
suffered by the Debtors, their estates and their creditors absent interim relief, the Debtors request
that, pending the Final Hearing, the Court schedule an interim hearing within two (2) business
days of the Petition Date or as soon thereafter as practicable to consider the interim relief
requested in the Motion.

E. Request for a Final Hearing

39.  The DIP Credit Agreement requires that a Final Order approving the Motion be
entered within thirty (30) days after the Petition Date. As such, pursuant to Bankruptcy Rules
4001(b)(2) and 4001(c)(2), the Debtors request that the Court set a date for the Final Hearing that
is as soon as practicable, but in no event later than thirty (30) days following the Petition Date,
and fix the time and date prior to the Final Hearing for parties to file objections to the Motion.

RESERVATION OF RIGHTS

40. Nothing contained herein is or should be construed as: (i) an admission as to the
validity of any claim against any Debtor or the existence of any lien against the Debtors’
properties; (ii) a waiver of the Debtors’ rights to dispute any claim or lien on any grounds; (iii) a
promise to pay any claim; (iv) an implication or admission that any particular claim would
constitute an allowed claim; (v) an assumption or rejection of any executory contract or
unexpired lease pursuant to section 365 of the Bankruptcy Code; or (vi)a limitation on the
Debtors’ rights under section 365 of the Bankruptcy Code to assume or reject any executory
contract with any party subject to the proposed Interim Order and Final Order once entered.
Nothing contained in the Interim Order or the Final Order shall be deemed to increase, reclassify,
elevate to an administrative expense status, or otherwise affect any claim to the extent it is not

paid.
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CONSENT TO JURISDICTION

41.  Pursuant to Local Rule 9013-1(f), the Debtors consent to the entry of a final
judgment or order with respect to this Motion if it is determined that the Court would lack
Article 111 jurisdiction to enter such final order or judgment absent consent of the parties.

NOTICE

42. Notice of this Motion will be given to: (i) the Office of the United States Trustee
for the District of Delaware; (ii) the United States Attorney for the District of Delaware; (iii) the
Internal Revenue Service; (iv) the creditors listed on the Debtors’ consolidated list of thirty
creditors holding the largest unsecured claims; (v) counsel to the DIP Agent and the Prepetition
Agents; (vi) counsel to Insight Equity; and (vii) all parties entitled to notice pursuant to Local
Rule 9013-1(m). The Debtors submit that, under the circumstances, no other or further notice is
required.

NO PRIOR REQUEST

43. No previous request for the relief sought herein has been made to this Court or

any other court.

[The remainder of this page intentionally left blank]
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WHEREFORE, the Debtors respectfully request that the Court (i) enter the Interim

Order, substantially in the form attached hereto as Exhibit A, (ii) following the Final Hearing (if

such hearing is required) enter the Final Order, and (iii) grant the Debtors such other and further

relief as is just and proper.

Dated: July 16, 2019
Wilmington, Delaware

RLF1 21625404v.1

/s/ John H. Knight

RICHARDS, LAYTON & FINGER, P.A.

John H. Knight (No. 3848)
Paul N. Heath (No. 3704)
Zachary |. Shapiro (No. 5103)
Brett M. Haywood (No. 6166)
One Rodney Square
920 North King Street
Wilmington, DE 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701
E-mail: knight@rlf.com
heath@rlf.com
shapiro@rlf.com
haywood@rlf.com

-and -
LATHAM & WATKINS LLP

George A. Davis (pro hac vice admission pending)

Keith A. Simon (pro hac vice admission pending)

Hugh K. Murtagh (pro hac vice admission pending)

Liza L. Burton (pro hac vice admission pending)

885 Third Avenue

New York, New York 10022

Telephone: (212) 906-1200

Facsimile: (212) 751-4864

E-mail: george.davis@Ilw.com
keith.simon@Iw.com
hugh.murtagh@Iw.com
liza.burton@Iw.com

Proposed Counsel for Debtors and Debtors-in-
Possession
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EXHIBIT A

Proposed Interim Order
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

____________________________________________________________ X
Inre: :
Chapter 11
EMERGE ENERGY SERVICES LP, et al. : Case No. 19- 11563 (KBO)
Debtors.' : (Joint Administration Requested)
____________________________________________________________ X

INTERIM ORDER (I) AUTHORIZING THE
DEBTORS TO (A) OBTAIN POSTPETITION FINANCING
AND (B) USE CASH COLLATERAL, (I1) GRANTING CERTAIN
PROTECTIONS TO PREPETITION SECURED PARTIES, (111) SCHEDULING
A FINAL HEARING, AND (1V) GRANTING RELATED RELIEF

Upon the motion (the “Motion”) of Emerge Energy Services Operating, LLC and
Superior Silica Sands LLC (together, the “Borrowers”) and their affiliated debtors, each as a
debtor and debtor-in-possession (collectively, the “Debtors”) in the above captioned cases (the
“Chapter 11 Cases”), pursuant to sections 105, 361, 362, 363(b), 363(c)(2), 364(c)(1),
364(c)(2), 364(c)(3), 364(d)(1), 364(e), 503, 506(c) and 507 of'title 11 of the United States Code,
11 U.S.C. §§ 101-1532, et seq. (as amended, the “Bankruptcy Code”), Rules 2002, 4001, 6003,
6004 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and
Rules 2002-1(b) and 4001-2 of the Bankruptcy Local Rules for the District of Delaware (the
“Local Bankruptcy Rules”), seeking, among other things:

A. authority for the Borrowers to obtain senior secured debtor-in-possession

financing (the “DIP Financing”), and for Emerge Energy Services LP, the direct

parent of the Borrowers and each direct and indirect subsidiary of the Borrowers
that is a Debtor (each a “Guarantor” and, collectively in their capacities as such,

' The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are: Emerge
Energy Services LP (2937), Emerge Energy Services GP LLC (4683), Emerge Energy Services Operating LLC (2511), Superior
Silica Sands LLC (9889), and Emerge Energy Services Finance Corporation (9875). The Debtors’ address is 5600 Clearfork
Main Street, Suite 400, Fort Worth, Texas 76109.
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the “Guarantors”; the Guarantors collectively with the Borrowers, the “Loan
Parties”)’ to unconditionally guaranty, on a joint and several basis, the
Borrowers’ obligations in connection with the DIP Financing, consisting of a
senior secured revolving credit facility (the “DIP Facility”), in an aggregate
principal amount of up to $35,000,000, plus any roll-up loans in an aggregate
principal amount equal to the proceeds of Prepetition Collateral (as defined
below) received on and after the closing date of the DIP Credit Agreement
(collectively, the “DIP Commitments”), all on the terms and conditions set forth
in this interim order (the “Interim Order”) and the DIP Documents (as defined
below);

B. authority for the Loan Parties to (A) execute and enter into the Superpriority
Senior Secured Debtor-in-Possession Credit Agreement, among the Borrowers,
the Guarantors, the lenders from time to time thereto (collectively, the “DIP
Lenders”), and HPS Investment Partners, LLC, as administrative agent (the “DIP
Agent” and, together with the DIP Lenders, the “DIP Secured Parties”),
substantially in the form attached hereto as Exhibit A (as amended, supplemented
or otherwise modified from time to time in accordance with the terms hereof and
thereof, the “DIP Credit Agreement” and, together with any other agreements,
instruments, pledge agreements, guarantees, security agreements, intellectual
property security agreements, control agreements, notes and other Credit
Documents (as defined in the DIP Credit Agreement) and documents related
thereto, the DIP Credit Agreement, the “DIP Documents™) and (B) perform all
such other and further acts as may be necessary, appropriate, or desirable in
connection with the DIP Facility and the DIP Documents;

C. authority to grant adequate protection to (i) HPS Investment Partners, LLC, in its
capacity as administrative agent and collateral agent (the “Prepetition Revolver
Agent”), and the lenders as of March 15, 2019 and from time to time thereafter
(the “Prepetition Lenders”)’ party to that certain Second Amended and Restated
Revolving Credit and Security Agreement, dated January 5, 2018 (as amended,
restated, amended and restated, supplemented or otherwise modified prior to the
date hereof, including most recently pursuant to that certain Forbearance
Agreement and Third Amendment to Second Amended and Restated Revolving
Credit and Security Agreement, dated as of February 28, 2019 (the “Third
Forbearance Agreement”)) (together with any ancillary documents, security
agreements, guarantees and pledge agreements in connection therewith, the
“Prepetition Revolving Credit Agreement”), and (ii) HPS Investment Partners,
LLC, in its capacity as administrative agent and note agent (the “Prepetition
Note Agent” and, together with the Prepetition Revolver Agent, the “Prepetition
Agents”), and the noteholders from time to time (collectively, the “Prepetition

2 For the avoidance of doubt, the Loan Parties do not include Emerge Energy Services GP LLC.

? For the avoidance of doubt, reference in this Interim Order to “Prepetition Lenders” does not include PNC Bank
National Association and the lenders party to the Prepetition Revolving Credit Agreement (as hereinafter defined)
prior to March 15, 2019.
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Noteholders” and, together with the Prepetition Lenders, the “Prepetition
Secured Parties”) party to that certain Second Lien Note Purchase Agreement,
dated as of January 5, 2018 (as amended, restated, amended and restated,
supplemented or otherwise modified prior to the date hereof, including most
recently pursuant to that certain Forbearance Agreement and Second Amendment
to Second Lien Note Purchase Agreement, dated as of January 31, 2019 (the
“Second Forbearance Agreement”)) (together with any ancillary documents,
security agreements, guarantees, pledge agreements and notes issued in
connection therewith, the “Prepetition Note Purchase Agreement” and, together
with the Prepetition Revolving Credit Agreement, the “Prepetition Credit
Documents™);

D. authority for the Borrowers to use net cash proceeds from the sale of any
Prepetition Collateral (as defined below) or the proceeds from receivables to
effect the Roll-Up (as defined below) and thereafter to pay accrued interest,
principal and other amounts outstanding under the DIP Credit Agreement.

E. subject to the restrictions set forth in the DIP Documents and this Interim Order,
authority for the Loan Parties to use Cash Collateral (as defined below) and all
other Prepetition Collateral (as defined below) in which any of the Prepetition
Secured Parties have an interest and the granting of adequate protection to the
Prepetition Agents on behalf of the Prepetition Secured Parties on the terms set
forth in this Interim Order, with respect to, inter alia, such use of Cash Collateral
and the other Prepetition Collateral;

F. authority for the Debtors’ use of the proceeds of the DIP Facility pursuant to the
DIP Credit Agreement and the other DIP Documents, including the Approved
Budget (as defined below) (subject to permitted variances);

G. subject to the payment in full in cash of the Carve-Out (as defined below), the
granting to the DIP Secured Parties of allowed superpriority claims pursuant to
section 364(c)(1) of the Bankruptcy Code, as further described herein, payable
from and having recourse to all prepetition and postpetition property of the Loan
Parties’ estates and all proceeds thereof (including, subject only to and effective
upon entry of the Final Order (as defined below), any Avoidance Proceeds (as
defined below));

H. authority for the granting to the DIP Agent (for the benefit of the DIP Secured
Parties) of liens pursuant to sections 364(c)(2) and 364(c)(3) of the Bankruptcy
Code and priming liens pursuant to section 364(d) of the Bankruptcy Code on all
prepetition and postpetition property of the Loan Parties’ estates and all proceeds
thereof (other than the Avoidance Actions (as defined below), but including,
subject only to and effective upon entry of the Final Order, any Avoidance
Proceeds), in each case subject to the payment in full in cash of the Carve-Out;

L. authority for the Loan Parties to pay, on a final and irrevocable basis, the
principal, interest, fees, expenses and other amounts payable under the DIP
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Documents as such become earned, due and payable, including, but not limited to,
upfront fees, backstop fees, closing date fees, exit fees, prepayment fees, agency
fees, audit fees, appraisal fees, valuation fees, administrative agent’s fees, the
reasonable fees and disbursements of the DIP Agent’s and DIP Lenders’
attorneys, all to the extent provided in, and in accordance with, the DIP
Documents;

J. approval of certain stipulations by the Debtors with respect to the Prepetition
Credit Documents and the liens and security interests arising therefrom;

K. subject only to and effective upon entry of the Final Order, as applicable, the
waiver of (i) the Debtors’ right to surcharge the Prepetition Collateral and the DIP
Collateral (as defined below) pursuant to section 506(c) of the Bankruptcy Code
(subject to the payment in full in cash of the Carve-Out), and (ii) any right of the
Debtors under the “equities of the case” exception in section 552(b) of the
Bankruptcy Code;

L. modification of the automatic stay imposed by section 362 of the Bankruptcy
Code to the extent set forth herein and necessary to implement and effectuate the
terms and provisions of this Interim Order and the DIP Documents; and

M. the scheduling of a final hearing (the “Final Hearing”) to be held within 30 days
of the entry of the Interim Order to consider final approval, as applicable, of the
Motion and the entry of a final order (the “Final Order”) authorizing and
approving the transactions described in the Motion and the DIP Documents.

The Court having reviewed the Motion, the exhibits attached thereto, the DIP
Documents, the Declaration of Bryan Gaston, Restructuring Officer of the Debtors, in Support of
Chapter 11 Petitions and First Day Pleadings, the Declaration of Adam L. Dunayer, Managing
Director of Houlihan Lokey, in support of the Motion, and the Declaration of Bryan Gaston,
Restructuring Officer of the Debtors, in support of the Motion, and the evidence submitted and
arguments made at the interim hearing held on July [e], 2019 (the “Interim Hearing”); and due
and sufficient notice of the Motion and the Interim Hearing having been given in accordance
with Bankruptcy Rules 2002, 4001(b), (c) and (d), and all applicable Local Rules; and the
opportunity for objection having been given under the circumstances; and the Interim Hearing

having been held and concluded; and all objection, if any, to the interim relief requested in the

Motion having been withdrawn, resolved or overruled by the Court; and the Court having
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determined that the legal and factual bases set forth in the Motion establish just cause for the
relief granted herein and that such relief is in the best interests of the Debtors, their estates, their
creditors and all parties in interest and is necessary to avoid immediate and irreparable harm to
the Debtors and their estates pending the Final Hearing, and is essential for the continued
operation of the Debtors’ business and the preservation of the value of the Debtors’ assets; and it
appearing that the Debtors’ entry into the DIP Documents is a sound and prudent exercise of the
Debtors’ business judgment; and upon all of the proceedings had before this Court and after due
deliberation and sufficient cause appearing therefor;

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. Disposition. The relief requested in the Motion is granted on an interim basis as
set forth herein. Any objections to the Motion with respect to the entry of this Interim Order that
have not been withdrawn, waived or settled are hereby denied and overruled on the merits. This
Interim Order shall become effective immediately upon its entry.

2. Petition Date. On July 15, 2019 (the “Petition Date”), each of the Debtors
commenced with this Court a voluntary case under chapter 11 of the Bankruptcy Code in the
United States Bankruptcy Court for the District of Delaware (the “Court”). Each Debtor is
authorized to continue to operate its business and manage its properties as a debtor in possession
pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.

3. Jurisdiction and Venue. This Court has jurisdiction over the Chapter 11 Cases,
the Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and
1334 and the Amended Standing Order of Reference from the United States District Court for the
District of Delaware, dated as of February 29, 2012. This is a core proceeding pursuant to

28 U.S.C. § 157(b). Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.
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4, Committee Formation. As of the date hereof, the United States Trustee for the
District of Delaware (the “U.S. Trustee”) has not appointed an official committee of unsecured
creditors in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code (the
“Creditors’ Committee”).

5. Notice. Notice of the Motion and the Interim Hearing has been provided in
accordance with Local Bankruptcy Rule 9013-1(m)(iii), and no other or further notice of the
Motion or the entry of this Interim Order shall be required. The interim relief granted herein is
necessary to avoid immediate and irreparable harm to the Debtors and their estates pending the
Final Hearing, for purposes of Bankruptcy Rule 6003.

6. Debtors’ Stipulations. Without prejudice to the rights of any party in interest and
subject to the limitations thereon contained in paragraphs 26 and 27 below, the Debtors admit,
stipulate and agree that:

(a) As of the Petition Date, the Loan Parties (other than Emerge Energy

Services Finance Corporation) were indebted and jointly and severally liable to the Prepetition
Secured Parties, without objection, defense, counterclaim or offset of any kind, as follows:

(1) Prepetition Revolver Obligations. Pursuant to the Prepetition

Revolving Credit Agreement, the Prepetition Lenders provided to the

Borrowers a facility for loans and advances and the cash collateralization

of all outstanding letters of credit or letters of credit guaranties under the

Prepetition Revolving Credit Agreement, in an aggregate principal amount

of not less than $75,000,000. As of the Petition Date, the Prepetition

Lenders are owed an aggregate principal amount of not less than

$66,710,000, plus unliquidated amounts including interest thercon and

fees, expenses, charges and other obligations incurred in connection with

the Prepetition Revolving Credit Agreement (collectively, such

obligations, the “Prepetition Revolver Obligations”), and the Borrowers

and the Guarantors (other than Emerge Energy Services Finance

Corporation) are unconditionally liable, without defense, counterclaim,

offset or setoff of any kind, with respect to the Prepetition Revolver

Obligations. The commitments under the Prepetition Revolving Credit
Agreement are terminated in full as of the Petition Date.
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(i1) Prepetition Revolver Liens. To secure the Prepetition Revolver
Obligations, the Borrowers and the Guarantors (other than Emerge Energy
Services Finance Corporation) entered into various security and collateral
documents pursuant to and in connection with the Prepetition Revolving
Credit Agreement, pursuant to which the Prepetition Revolver Agent, for
the benefit of itself and the Prepetition Lenders, was granted valid,
binding, perfected, enforceable, first-priority liens and security interests in
the Collateral (as defined in the Prepetition Revolving Credit Agreement
and the Prepetition Note Purchase Agreement, as applicable) (such
Collateral, the “Prepetition Collateral” and such liens and security
interests, the “Prepetition Revolver Liens”). The Prepetition Revolver
Liens granted in connection with the Prepetition Revolving Credit
Agreement, are: (x) valid, binding, perfected, enforceable, first-priority
liens, and security interests in the Prepetition Collateral; (y) not subject to
avoidance, recharacterization, subordination, recovery, attack, effect,
counterclaim, defense or claim under the Bankruptcy Code or applicable
non-bankruptcy law; and (z) as of the Petition Date are subject and
subordinate only to certain valid, perfected, and unavoidable liens
permitted under the Prepetition Revolving Credit Agreement to the extent
such liens are senior to or pari passu with the liens of the Prepetition
Revolver Agent and the Prepetition Lenders on the Prepetition Collateral.

(iii)  Prepetition Note Obligations. Pursuant to the Prepetition Note
Purchase Agreement, the Borrowers issued notes to the Prepetition
Noteholders and the Prepetition Noteholders made certain other financial
accommodations to the Borrowers in an aggregate principal amount of not
less than $215,000,000. As of the Petition Date, the Prepetition
Noteholders are owed the aggregate principal amount of not less than
$215,755,307, plus unliquidated amounts including interest thereon and
fees, expenses, charges, Make Whole Amount and/or Applicable
Redemption Premium (each as defined in the Prepetition Note Purchase
Agreement), and other obligations incurred in connection with the
Prepetition Note Purchase Agreement (collectively, such obligations, the
“Prepetition Note Obligations” and, together with the Prepetition
Revolver Obligations, the “Prepetition Debt”), and the Borrowers and the
Guarantors (other than Emerge Energy Services Finance Corporation) are
unconditionally liable, without defense, counterclaim, offset or setoff of
any kind, with respect to the Prepetition Note Obligations. The
commitments under the Prepetition Note Purchase Agreement are
terminated in full as of the Petition Date.

(iv)  Prepetition Note Liens. To secure the Prepetition Note
Obligations, the Borrowers and the Guarantors (other than Emerge Energy
Services Finance Corporation) entered into various security and collateral
documents pursuant to and in connection with the Prepetition Note
Purchase Agreement, pursuant to which the Prepetition Note Agent, for
the benefit of itself and the Prepetition Noteholders, was granted valid,
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binding, perfected, enforceable, first-priority liens and security interests in
the Prepetition Collateral (the “Prepetition Note Liens” and, together
with the Prepetition Revolver Liens, the “Prepetition Liens”), subject to
the Prepetition Revolver Liens as provided in the Intercreditor Agreement
(as defined below). The Prepetition Note Liens granted in connection with
the Prepetition Note Purchase Agreement, are: (x)valid, binding,
perfected, enforceable, first-priority liens, and security interests in the
Prepetition Collateral; (y) not subject to avoidance, recharacterization,
subordination, recovery, attack, effect, counterclaim, defense or claim
under the Bankruptcy Code or applicable non-bankruptcy law; and (z) as
of the Petition Date are subject and subordinate only to certain valid,
perfected, and unavoidable liens permitted under the Prepetition Note
Purchase Agreement to the extent such liens are senior to or pari passu
with the liens of the Prepetition Note Agent and the Prepetition
Noteholders on the Prepetition Collateral.

(b) By virtue of any of the actions taken with respect to, in connection with,
related to, or arising from the Prepetition Credit Documents, none of the Prepetition Secured
Parties control the Debtors or their properties or operations, have authority to determine the
manner in which any Debtor’s operations are conducted or are control persons or insiders of the
Debtors.

(©) The Prepetition Debt constitutes the legal, valid, binding, non-avoidable
and enforceable obligations of the Loan Parties (other than Emerge Energy Services Finance
Corporation), and the Prepetition Liens are valid, binding, properly perfected, non-avoidable, and
enforceable liens on and security interests in the Prepetition Collateral.

(d) All proceeds of the Prepetition Collateral and all cash and cash equivalent
proceeds maintained in deposit or securities accounts subject to prepetition control agreements or
otherwise within the control of the Prepetition Secured Parties, are “cash collateral” of the
Prepetition Secured Parties within the meaning of section 363(a) of the Bankruptcy Code
(the “Cash Collateral”).

(e) The Prepetition Revolver Agent and the Prepetition Note Agent are party
to that certain First Lien/Second Lien Intercreditor Agreement, dated as of January 5, 2018, and
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acknowledged by Emerge Energy Services LP and the Borrowers (as amended, restated,
supplemented, or otherwise modified in accordance with its terms, the “Intercreditor
Agreement”), to govern the respective rights, interests, obligations and priority of the
Prepetition Secured Parties with respect to the Prepetition Collateral. Pursuant to the
Intercreditor Agreement (a) the Prepetition Revolver Liens in respect of the Prepetition
Collateral securing the Prepetition Revolver Obligations are senior to any Prepetition Note Lien
in respect of the Prepetition Collateral securing the Prepetition Note Obligations, and (b) the
Prepetition Note Liens in respect of the Prepetition Collateral securing the Prepetition Note
Obligations are junior and subordinate in all respects to the Prepetition Revolver Liens in respect
of the Prepetition Collateral securing the Prepetition Revolver Obligations.

® The liens granted by the Loan Parties to the DIP Agent on behalf of the
DIP Lenders shall be valid, enforceable and non-avoidable liens against the Loan Parties.

(2) Events of default have occurred and are continuing under the terms of the
Prepetition Revolver Credit Agreement and the Prepetition Note Purchase Agreement, as set
forth in, but not limited to, those events of default described in the Third Forbearance and the
Second Forbearance Agreement, respectively. The Prepetition Secured Parties expressly reserve
all of their respective rights, powers, privileges and remedies under the Prepetition Credit
Documents and/or applicable law.

7. Release. Effective as of the date of entry of the Final Order, but subject in all
respects to paragraph 26 hereof, including the expiration of the Challenge Period, the Debtors
and the Loan Parties hereby absolutely, unconditionally, and irrevocably release and forever
discharge and acquit the Prepetition Secured Parties and their respective Representatives (as

defined below) (collectively, the “Released Parties”) from any and all obligations and liabilities
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to the Debtors (and their successors and assigns) and from any and all “claims” (as defined in the
Bankruptcy Code), counterclaims, demands, debts, accounts, contracts, liabilities, actions and
causes of action arising prior to the Petition Date (including, without limitation, causes of action
in the nature of “lender liability”), setoff, recoupment or other offset rights against any and all of
the Released Parties, of any kind, nature or description, whether known or unknown, foreseen or
unforeseen or liquidated or unliquidated, arising in law or equity or upon contract or tort or under
any state or federal law or otherwise, arising out of or related to (as applicable) the Prepetition
Credit Documents, including, without limitation, the obligations owing and the financial
obligations made thereunder, the negotiation thereof and of the deal reflected thereby, the
Prepetition Collateral or the debtor-creditor relationship among any of the applicable Prepetition
Secured Parties, on the one hand, and the Debtors, on the other hand, from the beginning of time
until immediately preceding the entry of this Interim Order, in each case that the Debtors at any
time had, now have or may have, or that their successors or assigns hereafter can or may have
against any of the Released Parties for or by reason of any act, omission, matter, cause or thing
whatsoever arising at any time on or prior to the date of this Interim Order (collectively, the
“Released Claims”), whether such Released Claims are matured or unmatured.
8. Findings Regarding the DIP Financing and Cash Collateral.

(a) Good and sufficient cause has been shown for the entry of this Interim
Order.

(b) The Loan Parties have an immediate need to obtain the DIP Financing and
to continue to use the Prepetition Collateral (including Cash Collateral). The Loan Parties’
borrowings from the DIP Lenders under the DIP Facility will be used in a manner consistent

with the terms and conditions of the applicable DIP Documents and this Interim Order, including
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paragraph 27 herein: (i) to consummate the transactions contemplated by the DIP Documents
and pay related fees, costs and expenses, (ii) for working capital and other general corporate
purposes of the Borrowers and the Guarantors during the pendency of the Chapter 11 Cases; (iii)
make adequate protection payments as described in paragraph 18(d), and (iv) to pay certain fees
and expenses of professionals retained by the Debtors, subject to the Carve-Out and for certain
other prepetition and pre-filing expenses that are approved by the applicable Bankruptcy Court
and consented to by the DIP Agent, in each case of the foregoing clauses (i), (i), (iii) and (iv) in
accordance with the Approved Budget (except as expressly provided in Paragraph 11 below with
respect to Professional Fees) or otherwise with the prior written consent of the DIP Agent in its
sole discretion. Except with the prior written consent of the DIP Agent in its sole discretion, the
Debtors shall not be permitted to use the proceeds of the DIP Facility and the proceeds of
Collateral in contravention of the provisions of the orders entered in the Chapter 11 Cases,
including any restrictions or limitations on the use of proceeds contained therein. The Loan
Parties’ access to sufficient working capital through the use of Cash Collateral and other
Prepetition Collateral and the incurrence of indebtedness under the DIP Facility are necessary
and vital to the preservation and maintenance of the going concern values of the Loan Parties.
The Loan Parties’ use of Cash Collateral alone would be insufficient to meet the Debtors’ cash
disbursement needs during the period of effectiveness of this Interim Order. The access by the
Loan Parties to sufficient working capital and liquidity through the use of Cash Collateral and
other Prepetition Collateral, incurrence of new indebtedness under the DIP Facility and other
financial accommodations provided under the DIP Documents are necessary and vital to avoid
an immediate liquidation and for the preservation and maintenance of the going concern values

of the Loan Parties and to a successful restructuring of the Loan Parties.
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(c) The Loan Parties are unable to obtain financing on terms more favorable
than that offered by the DIP Lenders under the DIP Documents and are unable to obtain adequate
unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative
expense. The Loan Parties are also unable to obtain secured credit allowable solely under
sections 364(c)(1), 364(c)(2), and 364(c)(3) of the Bankruptcy Code without the Loan Parties
granting to the DIP Agent and the DIP Lenders, subject to the Carve-Out, the DIP Liens and the
DIP Superpriority Claims (as defined below) on the terms and conditions set forth herein, and
granting the Adequate Protection Obligations (as defined below), in each case, under the terms
and conditions set forth in this Interim Order and in the DIP Documents.

(d) Based on the Motion, the declarations filed in support of the Motion, and
the record presented to the Court at the Interim Hearing, the terms of the DIP Financing, the
terms of the Adequate Protection Obligations, and the terms on which the Loan Parties may
continue to use the Prepetition Collateral (including Cash Collateral) pursuant to this Interim
Order and the DIP Documents, are in each case fair and reasonable, reflect the Loan Parties’
exercise of prudent business judgment consistent with their fiduciary duties, constitute
reasonably equivalent value and fair consideration, and represent the best financing available.
The adequate protection provided in this Interim Order and other benefits and privileges
contained herein are consistent with and authorized by the Bankruptcy Code.

(e) To the extent such consent is required, the Prepetition Secured Parties
have consented (or, where applicable, are deemed to have consented pursuant to the Intercreditor
Agreement) to the use of Cash Collateral and the other Prepetition Collateral, the priming of the

Prepetition Liens pursuant to section 364(d)(1) of the Bankruptcy Code, and the Debtors’ entry
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into the DIP Documents in accordance with and subject to the terms of this Interim Order and the
DIP Documents.

® The DIP Financing, as well as the terms of the Adequate Protection
Obligations, and the use of the Prepetition Collateral (including Cash Collateral) have been
negotiated in good faith and at arm’s length among the Loan Parties, the Prepetition Secured
Parties, the DIP Agent, and the DIP Lenders, and their respective advisors, and all of the Loan
Parties’ obligations and indebtedness arising under, in respect of, or in connection with, the DIP
Financing and the DIP Documents, including, without limitation: (i) all loans made to and
guarantees issued by the Loan Parties pursuant to the DIP Documents (collectively, the “DIP
Loans”) and (ii) any “Obligations” (as defined in the DIP Credit Agreement) of the Loan Parties
owing to the DIP Agent, any DIP Lender or any of their respective affiliates, in accordance with
the terms of the DIP Documents, including any obligations, to the extent provided for in the DIP
Documents, to indemnify the DIP Agent or the DIP Lenders and to pay any fees, expenses
(including any attorneys’, accountants’, appraisers’ and financial advisors’ fees that are
chargeable or reimbursable under the DIP Documents), amounts, charges, costs, indemnities and
other obligations that are chargeable or reimbursable under this Interim Order, the Final Order or
the DIP Documents (the foregoing in clauses (i) and (ii) collectively, the “DIP Obligations”),
shall be deemed to have been extended by the DIP Secured Parties in good faith, as that term is
used in section 364(e) of the Bankruptcy Code and in express reliance upon the protections
offered by section 364(e) of the Bankruptcy Code, and the DIP Agent and the DIP Lenders (and
the successors and assigns thereof) shall be entitled to the full protection of section 364(e) of the
Bankruptcy Code in the event that this Interim Order or any provision hereof is vacated, reversed

or modified, on appeal or otherwise. The Prepetition Secured Parties have acted in good faith
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regarding the DIP Financing and the Loan Parties’ continued use of the Prepetition Collateral
(including the Cash Collateral) to fund the administration of the Debtors’ estates and the
continued operation of their business (including the incurrence and payment of the Adequate
Protection Obligations and the granting of the Adequate Protection Liens), in accordance with
the terms hereof, and the Prepetition Secured Parties (and the successors and assigns thereof)
shall be entitled to the full protection of section 363(m) of the Bankruptcy Code in the event that
this Interim Order or any provision hereof is vacated, reversed or modified, on appeal or
otherwise.

(2) The Prepetition Secured Parties are entitled to the adequate protection
provided in this Interim Order as and to the extent set forth herein pursuant to sections 361, 362,
363 and 364 of the Bankruptcy Code. Based on the Motion, the declarations filed in support of
the Motion, and the record presented to the Court at the Interim Hearing, the terms of the
proposed adequate protection arrangements and of the use of the Prepetition Collateral (including
Cash Collateral) are fair and reasonable, reflect the Loan Parties’ prudent exercise of business
judgment and constitute reasonably equivalent value and fair consideration for the use of Cash
Collateral; provided that nothing in this Interim Order or the other DIP Documents shall (x) be
construed as the affirmative consent by any of the Prepetition Secured Parties for the use of Cash
Collateral, other than on the terms set forth in this Interim Order and in the context of the DIP
Financing authorized by this Interim Order, (y) be construed as a consent by any party to the
terms of any other financing or any other lien encumbering the Prepetition Collateral (whether
senior or junior), or (z) prejudice, limit or otherwise impair the rights of any of the Prepetition
Secured Parties to seek new, different or additional adequate protection or assert the interests of

any of the Prepetition Secured Parties.
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(h)  Any net cash proceeds received by the Loan Parties from the sale of any
Prepetition Collateral or the proceeds from receivables shall be (i) retained by the Loan Parties
and (ii) deemed to repay, on a dollar-for-dollar basis, and discharge, until paid in full, the
aggregate outstanding principal indebtedness under the Prepetition Revolving Credit Agreement,
including the amount currently cash collateralizing all outstanding letters of credit or letters of
credit guaranties thereunder and any interest accrued through the date of discharge and (iii) be
deemed borrowed by the Borrowers and deemed funded by each DIP Lender in the exact same
principal amount equal to the aggregate outstanding principal amount of the Prepetition Revolver
Obligations held by such Lender on the date immediately prior to the deemed funding of such
Roll-Up Loan, on a dollar-for-dollar basis, under the DIP Facility in accordance with the terms
of the DIP Documents and this Interim Order (the “Roll-Up Loans”) (and clauses (i), (ii) and
(iii) together, but without duplication, the “Roll-Up”). It is an exercise of the Loan Parties’
prudent business judgment consistent with their fiduciary duties to effect and consummate the
Roll-Up.

(1) The Debtors have prepared and delivered to the DIP Agent and the DIP
Lenders an initial budget (the “Initial DIP Budget”), a copy of which is attached hereto as
Exhibit B. The Initial DIP Budget reflects the Debtors’ anticipated net cash flow and anticipated
disbursements for each calendar week during the period from the Petition Date through and
including the end of the eighteenth week following the Petition Date. The Initial DIP Budget
may be modified, amended and updated from time to time in accordance with the DIP Credit
Agreement, and once approved by, in form and substance reasonably satisfactory to the DIP

Required Lenders,* shall supplement and replace the Initial DIP Budget (the Initial DIP Budget

* “DIP Required Lenders” means “Required Lenders” as defined in the DIP Credit Agreement.
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and each subsequent approved budget, shall constitute without duplication, an “Approved
Budget”). The Debtors believe that the Initial DIP Budget is reasonable under the facts and
circumstances. The DIP Agent and the DIP Lenders are relying, in part, upon the Debtors’
agreement to comply with the Approved Budget, the other DIP Documents, and this Interim
Order in determining to enter into the postpetition financing arrangements provided for in this
Interim Order.

() The Debtors have requested immediate entry of this Interim Order
pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2) and Local Bankruptcy Rule 4001-2(b).
Absent granting the relief set forth in this Interim Order, the Loan Parties’ estates will be
immediately and irreparably harmed. Consummation of the DIP Financing and the use of
Prepetition Collateral, including Cash Collateral, in accordance with this Interim Order and the
DIP Documents are therefore in the best interests of the Loan Parties’ estates and consistent with
the Loan Parties’ exercise of their fiduciary duties.

0. Authorization of the DIP Financing and the DIP Documents.

(a) The Loan Parties are hereby authorized to execute, enter into and perform
all obligations under the DIP Documents. The Borrowers are hereby authorized to borrow
money (or deem to borrow, in the case of Roll-Up Loans) pursuant to the DIP Credit Agreement,
and the Guarantors are hereby authorized to guaranty the Borrower’s obligations with respect to
such borrowings, on an interim basis in the aggregate principal or face amount not to exceed
$7,500,000, and on a final basis an aggregate principal or face amount not to exceed $35,000,000
plus any Roll-Up Loans in an aggregate principal amount equal to the proceeds of Prepetition

Collateral and receivables received on and following the effectiveness of the DIP Credit
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Agreement, which shall be used for all purposes permitted under the DIP Documents (and
subject to the terms and conditions set forth herein and therein).

(b) In furtherance of the foregoing and without further approval of this Court,
each Loan Party is authorized to perform all acts, to make, execute and deliver all instruments
and documents (including, without limitation, the execution or recordation of security
agreements, mortgages and financing statements), and to pay all fees that may be reasonably
required or necessary for the Loan Parties’ performance of their obligations under or related to
the DIP Financing, including, without limitation:

(1) the execution and delivery of, and performance under, each of the
DIP Documents;

(i1))  the execution and delivery of, and performance under, one or more
amendments, waivers, consents or other modifications to and under the DIP Documents, in each
case, in such form as the Loan Parties, the DIP Agent, and the DIP Required Lenders may agree,
it being understood that no further approval of the Court shall be required for authorizations,
amendments, waivers, consents or other modifications to and under the DIP Documents (and any
fees and other expenses (including any attorneys’, accountants’, appraisers’ and financial
advisors’ fees), amounts, charges, costs, indemnities and other obligations paid in connection
therewith) that do not shorten the maturity of the extensions of credit thereunder or increase the
aggregate commitments or the rate of interest payable thereunder;

(iii))  the incurrence of, and the non-refundable payment to the DIP
Agent or the DIP Lenders, as the case may be, of all fees including, without limitation, the
Closing Fee and the DIP Fee (each as defined in the Fee Letter (as defined in the DIP Credit

Agreement)) and the Commitment Fee (each as described in the DIP Credit Agreement) (which
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fees shall be fully earned and approved upon entry of this Interim Order and shall not be subject
to any contest, attack, rejection, recoupment, reduction, defense, counterclaim, offset,
subordination, recharacterization, avoidance or other claim, cause of action or other challenge of
any nature under the Bankruptcy Code, under applicable non-bankruptcy law or otherwise) and
any amounts due (or that may become due) in respect of the indemnification obligations, in each
case referred to in the DIP Credit Agreement and the costs and expenses as may be due from
time to time, including, without limitation, the fees and expenses of the professionals retained by
any of the DIP Agent or DIP Lenders, in each case, as provided for in the DIP Documents, shall
be without the need to file retention or fee applications or to provide notice to any party, other
than as provided in paragraph 18(c) hereof; and

(iv)  the performance of all other acts required under or in connection
with the DIP Documents, including the granting of the DIP Liens and DIP Superpriority Claims
and perfection of the DIP Liens as permitted herein and therein.

(c) Upon execution and delivery of the DIP Documents, the DIP Documents
shall constitute valid, binding and unavoidable obligations of the Loan Parties, enforceable
against each Loan Party in accordance with the terms of the DIP Documents and this Interim
Order. No obligation, payment, transfer or grant of security under the DIP Documents or this
Interim Order to the DIP Agent and/or the DIP Lenders shall be stayed, restrained, voidable or
recoverable under the Bankruptcy Code or under any applicable law (including, without
limitation, under sections 502(d), 548 or 549 of the Bankruptcy Code, any applicable Uniform
Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act or other similar state statute or
common law), or subject to any defense, reduction, setoff, recoupment, recharacterization,

subordination, disallowance, impairment, cross-claim, claim or counterclaim.
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(d) No DIP Lender or DIP Agent shall have any obligation or responsibility to
monitor any Loan Party’s use of the DIP Financing, and each DIP Lender or DIP Agent may rely
upon each Loan Party’s representations that the amount of DIP Financing requested at any time
and the use thereof are in accordance with the requirements of this Interim Order, the DIP
Documents, and Bankruptcy Rule 4001(c)(2).

10.  Application of Proceeds of Collateral. As a condition to entry into the DIP Credit
Agreement, the extension of credit under the DIP Facility and authorization to use Cash
Collateral, the Debtors, the DIP Agent, the DIP Lenders, and the Prepetition Secured Parties
have agreed that as of and commencing on the date of entry of the Final Order, and to the extent
set forth therein, the Debtors shall apply the proceeds of DIP Collateral solely in accordance with
the Final Order, the DIP Documents, and the Approved Budget, including, to effect the Roll-Up
and thereafter to pay accrued interest, principal and other amounts outstanding under the DIP
Credit Agreement.

11.  Carve-Out

(a) As used in this Interim Order, the term “Carve-Out” shall mean the sum
of the following:

(1) Clerk and U.S. Trustee Fees. All fees required to be paid to the
clerk of the Court and to the Office of the United States Trustee
under section 1930(a) of title 28 of the United States Code and
section 3717 of title 31 of the United States Code plus interest at

the statutory rate (without regard to the notice set forth in (iv)
below).

(i1) Chapter 7 Trustee Fees. All reasonable and documented fees and
expenses incurred by a trustee under section 726(b) of the
Bankruptcy Code and allowed by this Court in an amount not to
exceed $50,000 (without regard to the notice set forth in (iv)
below);

(iii))  Allowed Professional Fees Incurred Prior to Carve-Out Trigger
Notice. To the extent allowed by this Court at any time, whether
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by interim order, procedural order or otherwise, all accrued and
unpaid claims for fees, costs, and expenses incurred by persons or
firms retained by the Debtors pursuant to sections 327, 328 or 363
of the Bankruptcy Code (collectively, the “Debtor Professionals’)
and retained by any official committee appointed in the
Bankruptcy Cases pursuant to section 1103 of the Bankruptcy
Code (collectively, the “Committee Professionals” and, together
with the Debtors Professionals, the “Professional Persons,” and
the fees, costs and expenses of Professional Persons other than any
such financing transaction fees attributed to the Debtors securing
the DIP Facility, the “Professional Fees”), at any time on or prior
to the first business day after delivery by the DIP Agent of a
Carve-Out Trigger Notice (as defined below), whether allowed by
this Court before or after delivery of a Carve-Out Trigger Notice
and without regards to whether such fees, costs, and expenses are
provided for in the Approved Budget or were invoiced after the
Carve-Out Trigger Date (as defined below). For purposes of the
Carve-Out, Professional Fees shall exclude any restructuring, sale,
financing transaction fee related to the DIP Facility, success or
similar fee of any Professional Person.

(iv)  Allowed Professional Fees Incurred After a Carve-Out Trigger
Notice. Any Professional Fees of the Professional Persons
incurred after the first Business Day following delivery by the DIP
Agent of the Carve-Out Trigger Notice (as defined below), to the
extent allowed by this Court at any time, whether by interim order,
procedural order or otherwise, in an aggregate amount not to
exceed $1,000,000 (the amount set forth in this clause (iv) being
the “Post Carve-Out Cap”), in each case subject to the limits
imposed by paragraph 27 of this Interim Order; provided, that
nothing herein shall be construed to impair the ability of any party
to object to the allowance of the fees, expenses, reimbursement or
compensation described in (i), (ii) or (iii) above on any other
grounds.

(b) Without limiting or altering the scope of sub-paragraph (a) above or sub-
paragraph (h) below, on a bi-weekly basis, starting with the first full calendar week following the
Petition Date, each Professional Person shall deliver to the DIP Agent a statement setting forth a
good-faith estimate of the amount of fees and expenses incurred during the preceding two weeks
by such Professional Person (through Saturday of such week, the “Calculation Date”)

(collectively, “Estimated Fees and Expenses”), along with a good-faith estimate of the
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cumulative total amount of unreimbursed fees and expenses incurred through the applicable
Calculation Date and a statement of the amount of such fees and expenses that have been paid to
date by the Debtors (each such statement, a “Bi-Weekly Statement”); provided, that within two
business days of the occurrence of the Carve-Out Trigger Date (as defined herein), each
Professional Person shall deliver one additional final statement setting forth a good-faith estimate
of the amount of fees and expenses incurred during the period commencing on the calendar day
after the most recent Calculation Date for which a Bi-Weekly Statement has been delivered and
concluding on the Carve-Out Trigger Date.

(c) Upon the occurrence and during the continuance of any Event of Default
under the DIP Documents, the DIP Agent may deliver a written notice by email (or other
electronic means) invoking the Post Carve-Out Cap (the “Carve-Out Trigger Notice™) to the
Debtors, the Debtors’ lead restructuring counsel retained in the Chapter 11 Cases (Latham &
Watkins LLP), the office of the United States Trustee for the District of Delaware (the “U.S.
Trustee”), and lead counsel to any official committee appointed in the Chapter 11 Cases. The
Carve-Out Trigger Notice shall describe the Event of Default that is alleged to continue under
the DIP Documents (or after the payment in full of the DIP Obligations, the Prepetition Revolver
Agent describing the reason for terminating the use of Cash Collateral), and shall expressly state
that the Post Carve-Out Cap has been invoked, and such notice may be delivered only on and
during the continuation of an Event of Default under the DIP Documents and the termination of
funding under the DIP Facility (or after the payment in full of the DIP Obligations, the
termination of the use of Cash Collateral by the Prepetition Revolver Agent).

(d) On the day on which a Carve-Out Trigger Notice is received by the

Debtors (such date, the “Carve-Out Trigger Date”), the Carve-Out Trigger Notice shall
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constitute a demand to the Debtors to utilize all cash on hand to transfer to the Professional Fees
Account (as defined below) cash in an amount equal to all obligations benefitting from the
Carve-Out as more fully set forth below.

(e) On and after the Carve-Out Trigger Date, the DIP Agent shall deposit into
a segregated account of the Debtors not subject to the control of the DIP Agent, any DIP Lender
or any Prepetition Secured Party (the “Professional Fees Account”) any cash swept or
foreclosed after delivery of the Carve-Out Trigger Notice (including cash received as a result of
the sale or other disposition of any assets) until the Professional Fees Account has been fully
funded (inclusive of any amounts on deposit therein prior to the issuance of such Carve-Out
Trigger Notice) in an amount equal to all obligations benefitting from the Carve-Out.
Notwithstanding anything to the contrary in the DIP Documents or this Interim Order, following
delivery of a Carve-Out Trigger Notice, the DIP Agent, the DIP Lenders, and the Prepetition
Secured Parties shall not sweep or foreclose on cash (including cash received as a result of the
sale or other disposition of any assets) of the Debtors until the Professional Fees Account has
been fully funded in an amount equal to all obligations benefitting from the Carve-Out.

) Funds transferred to the Professional Fees Account shall be held in trust
for the Professional Persons, including with respect to obligations arising out of the Carve-Out.
Funds transferred to the Professional Fees Account shall not be subject to any liens or claims
granted herein or under the DIP Documents to the DIP Agent, DIP Lenders or Prepetition
Secured Parties or any liens or claims granted as adequate protection, shall not constitute DIP
Collateral, and shall not constitute Cash Collateral; provided that the DIP Collateral shall include
the DIP Agent’s (on behalf of itself and the DIP Lenders) and the Prepetition Secured Parties’

reversionary interest in funds held in the Professional Fees Account, if any, after all allowed
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Professional Fees benefitting from the Carve-Out have been paid in full in cash pursuant to a
final order not subject to appeal.

(2) Except to the extent expressly provided by further order of this Court, the
Debtors may use funds held in the Professional Fees Account only to pay Professional Fees as
they become allowed and payable pursuant to any interim or final orders of this Court, and not
for any other purpose until all obligations and liabilities benefiting from the Carve-Out are paid
and satisfied in full in cash.

(h) Further, notwithstanding anything to the contrary in this Interim Order, the
DIP Documents, or the Prepetition Credit Documents, (i) the failure of the Professional Fees
Account to be funded in an amount equal to the full amount of the Professional Fees benefitting
from the Carve-Out shall not affect the priority of the Carve-Out, (ii) in no way shall the Carve-
Out, Professional Fees Account, or the Approved Budget or any of the foregoing (or any good-
faith estimate of Professional Fees) be construed as a cap or limitation on the amount of the
Professional Fees due and payable by the Debtors or that may be allowed by this Court at any
time (whether by interim order, final order, or otherwise), and (iii) the Debtors’ authority to use
proceeds from the DIP Facility, the DIP Collateral, and/or Cash Collateral on account of and to
timely pay Professional Fees and the obligations benefitting from the Carve-Out shall in no way
be limited or deemed limited by the Approved Budget or any good-faith estimate of Professional
Fees.

(1) So long as a Carve-Out Trigger Notice has not been delivered as provided
above: (i) the Debtors shall be permitted to pay Professional Fees allowed and payable under
sections 328, 330 or 331 of the Bankruptcy Code or other order of this Court, as the same may

become due and payable, including on an interim basis; and (ii) such payments shall not reduce,
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or be deemed to reduce, the Carve-Out. Without prejudice to the rights of any Professional
Person to contest any such objection, nothing in this Interim Order shall be construed to impair
the ability of any creditor or party in interest to object to any Professional Fees.

) Notwithstanding anything to the contrary in this Interim Order, the DIP
Documents, or the Prepetition Credit Documents, any and all DIP Obligations, Adequate
Protection Claims, and Prepetition Debt (and any and all other claims (as defined in Section
101(5) of the Bankruptcy Code), whenever accrued or arising, of the DIP Agent, the DIP
Lenders, and the Prepetition Secured Parties against any Loan Party) and any and all security
interests and liens securing the same, in each case, whether arising or granted in connection with
postpetition financing, adequate protection, or otherwise, shall be subject to the Carve Out.

(k) Notwithstanding anything to the contrary in this Interim Order or the DIP
Documents, the Carve-Out shall not include, apply to or be available for any fees or expenses
incurred by any party in connection with (i) the investigation (other than, prior to the Carve-Out
Triger Date, as permitted under paragraph 27 of this Interim Order), initiation or prosecution of
any claims, causes of action, adversary proceedings or other litigation, or assertions of any
defense or counterclaim, against any of the DIP Lenders, the DIP Agent, the Prepetition Lenders
or the Prepetition Revolver Agent, the Prepetition Noteholders or the Prepetition Note Agent,
each in such capacity, and their respective agents, attorneys, advisors or representatives each in
such capacity, including challenging the amount, validity, perfection, priority or enforceability of
or asserting any defense, counterclaim or offset to, and their respective agents, attorneys,
advisors or representatives, including challenging the amount, validity, perfection, priority or
enforceability of or asserting any defense, counterclaim or offset to, the obligations and the liens

and security interests granted under the DIP Documents or the Prepetition Credit Documents,

24

RLF1 21626337v.1



Case 19-11563-KBO Doc 20 Filed 07/16/19 Page 56 of 95

including without limitation the Prepetition Revolver Obligations and the Prepetition Note
Obligations, (whether in such capacity or otherwise), including, in each case, without limitation,
for lender liability or pursuant to section 105, 506(c), 510, 544, 547, 548, 549, 550, or 552 of the
Bankruptcy Code, applicable non-bankruptcy law or otherwise, (ii) attempts to modify any of the
rights granted to the DIP Lenders, the DIP Agent, the Prepetition Lenders or the Prepetition
Revolver Agent, or the Prepetition Noteholders or the Prepetition Note Agent hereunder or under
the applicable DIP Documents or Prepetition Credit Documents (other than in connection with
an Approved Chapter 11 Plan), (iii) attempts to prevent, hinder or otherwise delay any of the DIP
Lenders’ or the DIP Agent’s assertion, enforcement or realization upon any DIP Collateral or
Prepetition Collateral in accordance with the DIP Documents, this Interim Order or the Final
Order, other than to seck a determination that an Event of Default has not occurred or is not
continuing, or (iv) paying any amount on account of any claims arising before the
commencement of the Chapter 11 Cases unless such payments are approved by an order of the
Court and permitted under the DIP Documents (including the Approved Budget).

12. DIP Superpriority Claims. The DIP Agent and the DIP Lenders are hereby
granted, against each of the Debtors on a joint and several basis, pursuant to section 364(c)(1) of
the Bankruptcy Code, an allowed superpriority administrative expense claims for all of the DIP
Obligations (without the need to file any proof of claim) with priority over any and all claims
against the Debtors, now existing or hereafter arising, of any kind whatsoever, including, without
limitation, all administrative expenses of the kind specified in sections 503(b) and 507(b)
(including the Prepetition 507(b) Claim (as defined below)) of the Bankruptcy Code and any and
all administrative expenses or other claims arising under sections 105, 326, 328, 330, 331, 365,

503(b), 506(c) (subject to entry of the Final Order), 507(a), 507(b), 726, 1113 or 1114 of the
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Bankruptcy Code (including the Adequate Protection Obligations (as defined below)), whether
or not such expenses or claims may become secured by a judgment lien or other non-consensual
lien, levy or attachment, which allowed claims (the “DIP Superpriority Claims”) shall for
purposes of section 1129(a)(9)(A) of the Bankruptcy Code be considered administrative
expenses allowed under section 503(b) of the Bankruptcy Code, and which DIP Superpriority
Claims shall be payable from and have recourse to all pre- and postpetition property of the Loan
Parties and all proceeds thereof (excluding the Loan Parties’ claims and causes of action under
sections 502(d), 544, 545, 547, 548 and 550 of the Bankruptcy Code, or any other avoidance
actions under the Bankruptcy Code (collectively, “Avoidance Actions”), but, subject only to and
effective upon entry of the Final Order, including any proceeds or property recovered,
unencumbered or otherwise from Avoidance Actions, whether by judgment, settlement or
otherwise (“Avoidance Proceeds”)), subject only to payment in full in cash of the Carve-Out.
The DIP Superpriority Claims shall be entitled to the full protection of section 364(e) of the
Bankruptcy Code in the event that this Interim Order or any provision hereof is vacated, reversed
or modified, on appeal or otherwise.
13.  DIP Liens.

(a) As security for the DIP Obligations, effective and perfected upon the date
of this Interim Order and without the necessity of the execution, recordation of filings by the
Loan Parties of mortgages, security agreements, control agreements, pledge agreements,
financing statements or other similar documents, any notation of certificates of title for a titled
good, or the possession or control by the DIP Agent of, or over, any DIP Collateral, the
following security interests and liens are hereby granted to the DIP Agent for its own benefit and

the benefit of the DIP Lenders (all property identified in clauses (i), (ii) and (iii) below being
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collectively referred to as the “DIP Collateral™), subject only to payment in full in cash of the
Carve-Out (all such liens and security interests granted to the DIP Agent, for its benefit and for
the benefit of the DIP Lenders, pursuant to this Interim Order and the DIP Documents, the “DIP
Liens”):

(1) First Lien on Unencumbered Property. Pursuant to section

364(c)(2) of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first
priority senior security interest in and lien upon all tangible and intangible pre- and postpetition
property of the Loan Parties, whether existing on the Petition Date or thereafter acquired, that, on
or as of the Petition Date (including pursuant to Section 546(b) of the Bankruptcy Code), is not
subject to a valid, perfected and non-avoidable lien (collectively, “Unencumbered Property”),
including, without limitation, any and all unencumbered cash of the Loan Parties and any
investment of such cash, inventory, accounts receivable, other rights to payment whether arising
before or after the Petition Date, contracts, properties, plants, fixtures, machinery, equipment,
general intangibles, documents, instruments, securities, chattel paper, interests in leaseholds, real
properties, deposit accounts, patents, copyrights, trademarks, trade names, rights under license
agreements and other intellectual property, capital stock of subsidiaries, wherever located, and
the proceeds, products, rents and profits of the foregoing, whether arising under section 552(b) of
the Bankruptcy Code or otherwise, of all the foregoing, in each case other than the Avoidance
Actions, including, but subject only to and effective upon entry of the Final Order, the
Avoidance Proceeds;

(i1) Priming Liens on Prepetition Collateral. Pursuant to section

364(d)(1) of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected first

priority senior priming security interest in and lien upon all pre- and postpetition property of
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each Loan Party (including, without limitation, any and all cash and cash collateral and any
investment of such cash and cash collateral, inventory, accounts receivable, other rights to
payment whether arising before or after the Petition Date (including, without limitation, post-
petition intercompany claims against the Loan Parties and their non-Debtor affiliates), contracts,
properties, plants, fixtures, machinery, equipment, general intangibles, documents, instruments,
securities, chattel paper, interests in leaseholds, real properties, deposit accounts, patents,
copyrights, trademarks, trade names, rights under license agreements and other intellectual
property, capital stock of subsidiaries, wherever located, and the proceeds, products, rents and
profits of the foregoing), whether now existing or hereafter acquired, that is subject to the
Prepetition Liens, which lien shall be senior in all respects to such Prepetition Liens. Such
security interests and liens shall be senior in all respects to the interests in such property of the
Prepetition Secured Parties arising from current and future liens of the Prepetition Secured
Parties (including, without limitation, the Adequate Protection Liens granted hereunder);

(ii1))  Liens Junior to Certain Other Liens. Pursuant to section 364(c)(3)

of the Bankruptcy Code, a valid, binding, continuing, enforceable, fully-perfected junior security
interest in and lien upon all tangible and intangible pre- and postpetition property of each Loan
Party that, on or as of the Petition Date (including pursuant to Section 546(b) of the Bankruptcy
Code), is subject to valid, perfected and unavoidable liens senior to the Prepetition Liens in
existence immediately prior to the Petition Date (the “Senior Liens”), if any; provided that,
nothing in the foregoing shall limit the rights of the DIP Secured Parties under the DIP
Documents to the extent such Senior Liens are not permitted thereunder; and

(iv)  Liens Senior to Certain Other Liens. The DIP Liens shall not be

(a) subject or subordinate to or made pari passu with (1) any lien or security interest that is
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avoided and preserved for the benefit of the Loan Parties and their estates under section 551 of
the Bankruptcy Code, (2) unless otherwise provided for in the DIP Documents or in this Interim
Order, or unless otherwise required by Section 546(b) of the Bankruptcy Code or applicable non-
bankruptcy law, any liens or security interests arising after the Petition Date, including, without
limitation, any liens or security interests granted in favor of any federal, state, municipal or other
governmental unit (including any regulatory body), commission, board or court for any liability
of the Loan Parties, or (3) any intercompany or affiliate liens or security interests of the Loan
Parties; or (b) subordinated to or made pari passu with any other lien or security interest under
section 363 or 364 of the Bankruptcy Code.
14. Protection of DIP Lenders’ Rights.

(a) So long as there are any DIP Obligations outstanding or the DIP Lenders
have any outstanding Commitments (as defined in the DIP Credit Agreement) under the DIP
Credit Agreement, the Prepetition Secured Parties shall: (i) have no right to and shall take no
action to foreclose upon, or recover in connection with, the liens granted thereto pursuant to the
Prepetition Credit Documents or this Interim Order, or otherwise seek to exercise or enforce any
rights or remedies against such DIP Collateral or the Adequate Protection Liens; (i) be deemed
to have consented to any transfer, disposition or sale of, or release of liens on, such DIP
Collateral (but not any proceeds of such transfer, disposition or sale to the extent remaining after
payment in cash in full of the DIP Obligations and termination of the Commitments), to the
extent such transfer, disposition, sale or release is authorized under the DIP Documents; (iii) not
file any further financing statements, trademark filings, copyright filings, mortgages, notices of
lien or similar instruments, or otherwise take any action to perfect their security interests in such

DIP Collateral unless, solely as to this clause (iii), the DIP Agent or the DIP Lenders file
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financing statements or other documents to perfect the liens granted pursuant to this Interim
Order, or as may be required by applicable state law to continue the perfection of valid and
unavoidable liens or security interests as of the Petition Date; and (iv) at the request of the DIP
Agent, deliver or cause to be delivered, at the Loan Parties’ cost and expense, any termination
statements, releases and/or assignments in favor of the DIP Agent or the DIP Lenders or other
documents necessary to effectuate and/or evidence the release, termination and/or assignment of
liens on any portion of such DIP Collateral subject to any sale or disposition.

(b) To the extent any Prepetition Secured Party has possession of any
Prepetition Collateral or DIP Collateral or has control with respect to any Prepetition Collateral
or DIP Collateral, or has been noted as secured party on any certificate of title for a titled good
constituting Prepetition Collateral or DIP Collateral, then such Prepetition Secured Party shall be
deemed to maintain such possession or notation or exercise such control as a gratuitous bailee
and/or gratuitous agent for perfection for the benefit of the DIP Agent and the DIP Lenders, and
the Prepetition Agents shall comply with the instructions of the DIP Agent with respect to the
exercise of such control.

(c) Any proceeds of Prepetition Collateral received by the Prepetition Agents
or any Prepetition Secured Party in connection with the exercise of any right or remedy
(including setoff) relating to the Prepetition Collateral or otherwise received by the Prepetition
Agents shall be segregated and held in trust for the benefit of and, forthwith paid over to the DIP
Agent for the benefit of the DIP Secured Parties in the same form as received, with any
necessary endorsements, or as a court of competent jurisdiction may otherwise direct. The DIP

Agent is hereby authorized to make any such endorsements as agent for each of the Prepetition
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Agents or any such Prepetition Secured Party. This authorization is coupled with an interest and
is irrevocable.

(d) Upon the occurrence and during the continuance of an Event of Default
under the DIP Documents, the DIP Required Lenders may, in their sole and absolute discretion,
take any or all of the following actions: (i) immediately (1) deliver a notice of an Event of
Default, (2) terminate any pending Commitments, (3) terminate the DIP Facility, and (4)
terminate the use of Cash Collateral; (ii) exercise their unqualified right to credit bid up to the
full amount of the outstanding DIP Obligations (including any accrued interest), which credit bid
may, with the consent of the applicable Prepetition Agent, incorporate a credit bid of the
Prepetition Obligations, in any sale of the DIP Collateral (or any part thereof), without the need
for further Court order authorizing the same, and whether such sale is effectuated through section
363 or 1129 of the Bankruptcy Code, by a chapter 7 trustee under Section 725 of the Bankruptcy
Code, or otherwise, and (iii) upon five (5) days’ written notice from the DIP Required Lenders
(the “Remedies Notice Period”) (which shall run concurrently with any notice required to be
provided under the DIP Documents) via email to lead counsel to the Debtors (Latham & Watkins
LLP), lead counsel to any official committee of unsecured creditors appointed in connection with
the Chapter 11 Cases (the “Creditors’ Committee”), and the U.S. Trustee to declare, in their
sole and absolute discretion, that the automatic stay of Section 362 of the Bankruptcy Code shall
be terminated automatically without further order of this Court, without the need for filing any
motion for relief from the automatic stay or any other pleading, for the limited purpose of
permitting the DIP Lenders to do any of the following: (1) foreclose on the DIP Collateral;
(2) enforce all of the guaranty rights; (3) charge the default rate of interest on the DIP Loans; and

(4) declare the principal of and accrued interest, fees, and expenses constituting the obligations
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under the DIP Facility to be due and payable. In any hearing regarding any exercise of rights or
remedies under the DIP Documents, the only issue that may be raised by the Debtors in
opposition thereto shall be whether, in fact, an Event of Default has occurred and is continuing,
and the Debtors and the Prepetition Secured Parties hereby waive their right to and shall not be
entitled to seek relief, including, without limitation, under section 105 of the Bankruptcy Code,
to the extent that such relief would in any way impair or restrict the rights and remedies of the
DIP Agent or the DIP Lenders set forth in this Interim Order or the DIP Documents. Subject to
entry of the Final Order, in no event shall the DIP Agent, the DIP Lenders or the Prepetition
Secured Parties be subject to the equitable doctrine of “marshaling” or any similar doctrine with
respect to the DIP Collateral. Further, subject only to and effective upon entry of the Final
Order, in no event shall the “equities of the case” exception in section 552(b) of the Bankruptcy
Code apply to the secured claims of the Prepetition Secured Parties.

(e) No rights, protections or remedies of the DIP Agent or the DIP Lenders
granted by the provisions of this Interim Order or the DIP Documents shall be limited, modified
or impaired in any way by: (i) any actual or purported withdrawal of the consent of any party to
the Loan Parties’ authority to continue to use Cash Collateral; (ii) any actual or purported
termination of the Loan Parties’ authority to continue to use Cash Collateral; or (iii) except to the
extent expressly set forth therein, the terms of any other order or stipulation related to the Loan
Parties’ continued use of Cash Collateral or the provision of adequate protection to any party.

15. Limitation on Charging Expenses Against Collateral. Subject to and effective
upon the entry of the Final Order, except to the extent of the Carve-Out, no costs or expenses of
administration of the Chapter 11 Cases or any future proceeding that may result therefrom,

including liquidation in bankruptcy or other proceedings under the Bankruptcy Code, shall be
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charged against or recovered from the DIP Collateral (including Cash Collateral) pursuant to
section 506(c) of the Bankruptcy Code or any similar principle of law, without the prior written
consent of the DIP Agent, the DIP Lenders, the Prepetition Revolver Agent, the Prepetition
Lenders, the Prepetition Note Agent, or the Prepetition Noteholders, as applicable, and no such
consent shall be implied from any other action, inaction, or acquiescence by the DIP Agent, the
DIP Lenders, the Prepetition Revolver Agent, the Prepetition Lenders, the Prepetition Note
Agent, or the Prepetition Noteholders and nothing contained in this Interim Order shall be
deemed to be a consent by the DIP Agent, the DIP Lenders, the Prepetition Revolver Agent, the
Prepetition Lenders, the Prepetition Note Agent, or the Prepetition Noteholders to any charge,
lien, assessment or claim against the DIP Collateral under section 506(c) of the Bankruptcy Code
or otherwise.

16.  Payments Free and Clear. Subject to the Carve-Out and pending entry of the
Final Order with respect to section 506(c) of the Bankruptcy Code, any and all payments or
proceeds remitted to the DIP Agent on behalf of the DIP Lenders pursuant to and in accordance
with the provisions of this Interim Order or Final Order (if and when entered) or the DIP
Documents or any subsequent order of the Court shall be irrevocable, received free and clear of
any claim, charge, assessment or other liability, including without limitation, any such claim or
charge arising out of or based on, directly or indirectly, sections 506(c) or 552(b) of the
Bankruptcy Code (subject to entry of the Final Order, and to the extent set forth therein,
approving the waiver of the Debtors’ rights under sections 506(c) and 552(b) of the Bankruptcy
Code), whether asserted or assessed by, through or on behalf of the Debtors.

17.  Use of Cash Collateral. The Loan Parties are hereby authorized, subject to the

terms and conditions of this Interim Order, to use all Cash Collateral and the Prepetition Secured
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Parties are directed promptly to turn over to the Loan Parties all Cash Collateral received or held
by them; provided that (a) the Prepetition Secured Parties are granted the adequate protection as
hereinafter set forth and (b) except on the terms and conditions of this Interim Order, the Loan
Parties shall be enjoined and prohibited from at any times using the Cash Collateral absent
further order of the Court.

18.  Adequate Protection of Prepetition Secured Parties. The Prepetition Secured
Parties are entitled, pursuant to sections 361, 362, 363(e), 364(d)(1) and 507 of the Bankruptcy
Code, to adequate protection of their interests in all Prepetition Collateral, including the Cash
Collateral, in an amount equal to the aggregate diminution in the value of the Prepetition Secured
Parties’ interests in the Prepetition Collateral (including Cash Collateral) from and after the
Petition Date, if any (“Diminution in Collateral VValue™), for any reason provided for under the
Bankruptcy Code, including, without limitation, any such diminution resulting from the
depreciation, sale, lease or use by the Loan Parties (or other decline in value) of the Prepetition
Collateral, the priming of the Prepetition Secured Parties’ security interests and liens on the
Prepetition Collateral by the DIP Agent and the DIP Lenders pursuant to the DIP Documents and
this Interim Order, and the imposition of the automatic stay pursuant to section 362 of the
Bankruptcy Code (the “Adequate Protection Claims”). In consideration of the foregoing, to
the extent of any Diminution in Collateral Value, each of the Prepetition Revolver Agent, for the
benefit of the Prepetition Lenders, and the Prepetition Note Agent, for the benefit of the
Prepetition Noteholders, are hereby granted, as applicable, the following (collectively,
the “Adequate Protection Obligations™):

(a) Prepetition Adequate Protection Liens. The Prepetition Revolver Agent

(for itself and for the benefit of the Prepetition Lenders) is hereby granted (effective and
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perfected upon the date of this Interim Order and without the necessity of the execution of any
mortgages, security agreements, pledge agreements, financing statements or other agreements),
in the amount of the Prepetition Lenders’ Adequate Protection Claim, a valid, perfected
replacement security interest in and lien upon all of the DIP Collateral including, without
limitation, Unencumbered Property and, subject to entry of the Final Order, the Avoidance
Proceeds, in each case subject and subordinate only to (i) the DIP Liens and any liens to which
the DIP Liens are junior, including the Senior Liens, if any, and (ii) the payment in full in cash of
the Carve-Out (the “Prepetition Lenders Adequate Protection Liens”). The Prepetition Note
Agent (for itself and for the benefit of the Prepetition Noteholders) is hereby granted (effective
and perfected upon the date of this Interim Order and without the necessity of the execution of
any mortgages, security agreements, pledge agreements, financing statements or other
agreements), in the amount of the Prepetition Noteholders’ Adequate Protection Claim, a valid,
perfected replacement security interest in and lien upon all of the DIP Collateral including,
without limitation, Unencumbered Property and, subject to entry of the Final Order, the
Avoidance Proceeds, in each case subject and subordinate only to (i) the DIP Liens, (ii) any
prepetition liens that are senior in priority to the Prepetition Note Liens, including the Prepetition
Revolver Liens and the Senior Liens, if any, (iii) the Prepetition Lenders Adequate Protection
Liens, and (iv) the payment in full in cash of the Carve-Out (collectively, the “Prepetition Note
Adequate Protection Liens” and, together with the Prepetition Lenders Adequate Protection
Liens, the “Adequate Protection Liens”). For the avoidance of doubt, the Prepetition Note
Adequate Protection Liens shall be subordinated to the Prepetition Lenders Adequate Protection

Liens on the same basis as all other Prepetition Liens securing the claims of the Prepetition
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Noteholders are so subordinated to the liens securing the Prepetition Revolver Obligations owed
to the Prepetition Lenders.

(b) Prepetition Section 507(b) Claim. The Prepetition Revolver Agent (for

itself and the benefit of the Prepetition Lenders) and the Prepetition Note Agent (for itself and
the benefit of the Prepetition Noteholders) are hereby granted, subject to the payment in full in
cash of the Carve-Out, an allowed superpriority administrative expense claim as provided for in
section 507(b) of the Bankruptcy Code in the amount of the Adequate Protection Claims with,
except as set forth in this Interim Order, priority in payment over any and all administrative
expenses of the kind specified or ordered pursuant to any provision of the Bankruptcy Code (the
“Prepetition 507(b) Claim”), which Prepetition 507(b) Claim shall have recourse to and be
payable from all of the DIP Collateral in accordance with the priorities set forth herein,
including, without limitation, subject to entry of the Final Order, the Avoidance Proceeds. The
Prepetition 507(b) Claim shall be subject and subordinate to the payment in full in cash of the
Carve-Out and the DIP Superpriority Claims. Except to the extent expressly set forth in this
Interim Order or the DIP Credit Agreement, the Prepetition Secured Parties shall not receive or
retain any payments, property or other amounts in respect of the Prepetition 507(b) Claim unless
and until the DIP Obligations (other than contingent indemnification obligations as to which no
claim has been asserted) and any claims having a priority superior to or pari passu with the DIP
Superpriority Claims (including the Carve-Out) have indefeasibly been paid in cash in full and
all Commitments have been terminated.

(c) Prepetition Secured Parties’ Fees and Expenses. Without duplication of

amounts required to be paid pursuant to the DIP Documents, (i) upon entry of this Interim Order,

the Loan Parties shall pay in cash all fees, expenses, and disbursements payable to the
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Prepetition Secured Parties, including all fees, expenses, and disbursements payable to the
Prepetition Agents and all professional fees and expenses of the Prepetition Secured Parties
(including the fees and expenses of Weil, Gotshal & Manges LLP and Pachulski, Stang, Ziehl &
Jones LLP, in each case, whether accrued prior to or after the Petition Date). The post-petition
payment of the fees, expenses and disbursements set forth in the foregoing sentence, along with
the professional fees and expenses of the DIP Secured Parties, shall be made within ten (10) days
(which time period may be extended by the applicable professional) upon the receipt by the
Debtors, the Creditors’ Committee (if any) and the U.S. Trustee (the “Review Period”) of
invoices therefor (the “Invoiced Fees”) and without the necessity of filing formal fee
applications, including such amounts arising before or after the Petition Date. The invoices for
such Invoiced Fees shall include the number of hours billed (except for financial advisors
compensated on other than an hourly basis) and a reasonably detailed description of services
provided and the expenses incurred by the applicable professional; provided, however, that any
such invoice: (i) may be redacted to protect privileged, confidential or proprietary information
and (i1) shall not be required to contain individual time detail. The Debtors, the Creditors’
Committee (if any) and the U.S. Trustee may object to any portion of the Invoiced Fees (the
“Disputed Invoiced Fees”) within the Review Period by written notice to the applicable
professional or by filing with the Court a motion or other pleading, on at least ten (10) days’
prior written notice to the applicable Prepetition Secured Party and the applicable professional of
any hearing on such motion or other pleading, setting forth the specific objections to the
Disputed Invoiced Fees in reasonable narrative detail and the bases for such objections;
provided, that payment of any undisputed portion of Invoiced Fees shall be paid within the time

frame set forth above and shall not be delayed based on any objections thereto; provided, further,
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that the applicable parties shall endeavor in good faith to consensually resolve any such dispute
prior to the filing of any such motion or pleading.

(d)  Prepetition Secured Parties’ Adequate Protection Payment and Interest

Accrual. Subject to the Carve Out, as further adequate protection, the Debtors shall provide
adequate protection to the applicable Prepetition Secured Parties in the form of payment in cash
(and as to fees and expenses, without the need for the filing of a formal fee application) of (a) to
the Prepetition Revolver Agent, on behalf of the Prepetition Lenders, all accrued and unpaid
interest and fees at the “Default Rate” and as provided under the Prepetition Revolving Credit
Agreement (provided that, interest shall cease to accrue under the Prepetition Revolving Credit
Agreement on any Roll-Up Loans, and such Roll-Up Loans shall accrue interest under and in
accordance with the terms of the DIP Credit Agreement), and (b) immediately upon entry of this
Interim Order, to the Prepetition Secured Parties, payment of the reasonable and documented
fees, out-of-pocket expenses, and disbursements (including, without limitation, the reasonable
and documented fees, out-of-pocket expenses, and disbursements of counsel, financial advisors,
auditors, third party consultants, and other vendors) incurred by the Prepetition Secured Parties,
whether arising prior to or after the Petition Date.

(e) Information Rights. The Debtors shall promptly provide the Prepetition

Revolver Agent, on behalf of itself and the Prepetition Lenders, and the Prepetition Note Agent,
on behalf of itself and the Prepetition Noteholders, with all required written financial reporting
and other periodic reporting that is required to be provided to the DIP Agent or the DIP Lenders
under the DIP Credit Agreement.

19.  Adequate Protection Finding. Subject to the Carve Out, nothing herein shall

impair or modify the application of section 507(b) of the Bankruptcy Code in the event that the
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adequate protection provided to the Prepetition Secured Parties hereunder is insufficient to
compensate for any diminution in value of their respective interests in the Collateral during the
Chapter 11 Cases. Under the circumstances and given that the above-described adequate
protection is consistent with the Bankruptcy Code, including section 506(b) thereof, the Court
finds that the adequate protection provided herein is reasonable and sufficient to protect the
interests of the Prepetition Secured Parties.

20.  Consent to Adequate Protection; Right to Seek Additional Adequate Protection;
No Admission. The Prepetition Secured Parties have consented to the Adequate Protection
Obligations, the priming of the Prepetition Liens by the DIP Liens, and the use of Cash
Collateral; provided, however, that such consent is expressly conditioned upon the entry of this
Interim Order, and such consent shall not be deemed to extend to any other Cash Collateral
usage or other replacement financing or debtor-in-possession financing other than the DIP
Facility provided under the DIP Documents; and provided, further, that such consent shall be of
no force and effect in the event this Interim Order is not entered or is entered and subsequently
reversed, modified, stayed, or amended (unless such reversal, modification, stay, or amendment
is acceptable to the Prepetition Revolver Agent, the Prepetition Lenders, the Prepetition Note
Agent, and the Prepetition Noteholders) or the DIP Documents and DIP Facility as set forth
herein are not approved. This Interim Order: (i) is without prejudice to, and does not constitute a
waiver of, expressly or implicitly, the rights of each of the Prepetition Secured Parties to request
additional or alternative forms of adequate protection from the Loan Parties, and the Loan
Parties’ and any other party in interest’s right to object to such requests are hereby preserved,

and (ii) shall not be deemed an admission, acknowledgement, or stipulation by the Prepetition
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Secured Parties that the Prepetition Secured Parties are in fact adequately protected by the terms
and conditions of this Interim Order or otherwise.
21. Perfection of DIP Liens and Adequate Protection Liens.

(a) The DIP Agent, the DIP Lenders, and the Prepetition Secured Parties are
hereby authorized, but not required, to file or record (and to execute in the name of the Loan
Parties, as their true and lawful attorneys, with full power of substitution, to the maximum extent
permitted by law) financing statements, trademark filings, copyright filings, mortgages, notices
of lien or similar instruments in any jurisdiction, or take possession of or control over cash or
securities, or take any other action in order to validate and perfect the liens and security interests
granted to them under the DIP Documents or this Interim Order. Whether or not the DIP Agent,
on behalf of the DIP Lenders or the Prepetition Secured Parties shall, in its sole discretion,
choose to file such financing statements, trademark filings, copyright filings, mortgages, notices
of lien or similar instruments, or take possession of or control over any cash or securities, or
otherwise confirm perfection of the liens and security interests granted to them hereunder, such
liens and security interests shall be deemed valid, perfected, allowed, enforceable, non-avoidable
and not subject to challenge, dispute or subordination, at the time and on the date of entry of this
Interim Order (subject to paragraph 26 below). Upon the request of the DIP Agent, each of the
Prepetition Secured Parties and the Loan Parties, without any further consent of any party, is
authorized (in the case of the Loan Parties) and directed (in the case of the Prepetition Secured
Parties) to take, execute, deliver and file such instruments (in each case, without representation
or warranty of any kind) to enable the DIP Agent to further validate, perfect, preserve and
enforce the DIP Liens. All such documents will be deemed to have been recorded and filed as of

the Petition Date.
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(b) A certified copy of this Interim Order may, in the discretion of the DIP
Agent, be filed with or recorded in filing or recording offices in addition to or in lieu of such
financing statements, mortgages, notices of lien or similar instruments, and all filing offices shall
accept such certified copy of this Interim Order for filing and/or recording, as applicable. The
automatic stay of section 362(a) of the Bankruptcy Code is hereby vacated and modified to the
extent necessary to permit the DIP Agent to take all actions, as applicable, referenced in this
subparagraph (b) and the immediately preceding subparagraph (a).

(c) Notwithstanding anything to the contrary in the Motion, the DIP
Documents or this Interim Order, for purposes of this Interim Order, in no event shall the DIP
Collateral include, or the DIP Liens or Adequate Protection Liens attach to, any lease, license,
contract or agreement or other property right to which any Debtor is a party, or any such relevant
Debtor’s rights or interests thereunder, if and for so long as the grant of such security interest
would constitute or result in: (x) the abandonment, invalidation, unenforceability or other
impairment of any right, title or interest of any Debtor therein or (y) in a breach or termination
pursuant to the terms of, or a default under, any such lease, license, contract or agreement or
other property right pursuant to any provision thereof, unless, in the case of each of clauses (x)
and (y), the applicable provision is rendered ineffective by applicable non-bankruptcy law or the
Bankruptcy Code (such leases, licenses, contracts or agreements or other property rights are
collectively referred to as the “Specified Contracts”); provided that the DIP Liens, Prepetition
Lenders Adequate Protection Liens, the DIP Superpriority Claims, and the Prepetition 507(b)
Claim shall in all events attach to and have recourse from all proceeds, products, offspring or
profits from any and all Specified Contracts (including from the sale, transfer, disposition or

monetization thereof).
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22.  Proceeds of Subsequent Financing. If the Debtors, any trustee, any examiner
with enlarged powers, any responsible officer or any other estate representative subsequently
appointed in these Chapter 11 Cases or any successor Cases, shall obtain credit or incur debt
pursuant to Bankruptcy Code sections 364(b), 364(c) or 364(d) in violation of the DIP
Documents at any time prior to the repayment in full in cash of all DIP Obligations and the
termination of the DIP Lenders’ obligation to extend credit under the DIP Facility, including
subsequent to the confirmation of any plan with respect to the Debtors and the Debtors’ estates,
and such financing is secured by any DIP Collateral, then all of the cash proceeds derived from
such credit or debt shall immediately be turned over to the DIP Agent, for the benefit of itself
and the DIP Lenders, to be applied as set forth the DIP Documents and this Interim Order.

23. Disposition of DIP Collateral; Rights of DIP Agent and DIP Lenders. The
Debtors shall not sell, transfer, lease, encumber or otherwise dispose of any DIP Collateral
without the prior written consent of the DIP Agent (and no such consent shall be implied, from
any other action, inaction or acquiescence), except as expressly permitted in the DIP Documents.

24, Preservation of Rights Granted Under This Interim Order.

(a) Other than the Carve-Out and other claims and liens expressly granted or
permitted by this Interim Order and the DIP Documents, no claim or lien having a priority
superior to or pari passu with those granted by this Interim Order to the DIP Agent and the DIP
Lenders or the Prepetition Secured Parties shall be permitted while any of the DIP Obligations or
the Adequate Protection Obligations remain outstanding. No postpetition lien or security interest
shall be granted by the Debtors to any other party in any of the Specified Contracts without first
granting such lien or security interest to the DIP Agent, the DIP Lenders or the Prepetition

Secured Parties (solely with respect to the Adequate Protection Obligations), as applicable.
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(b) Notwithstanding any order that may be entered dismissing any of the
Chapter 11 Cases under section 1112 of the Bankruptcy Code or otherwise: (i) the DIP
Superpriority Claims, the Prepetition 507(b) Claim, the DIP Liens, and the Adequate Protection
Liens shall continue in full force and effect and shall maintain their priorities as provided in this
Interim Order until all DIP Obligations and Adequate Protection Obligations shall have been
indefeasibly paid in full in cash (and such DIP Superpriority Claims, Prepetition 507(b) Claim,
DIP Liens, and Adequate Protection Liens shall, notwithstanding such dismissal, remain
binding on all parties in interest); (ii) the other rights granted by this Interim Order shall not be
affected; and (iii) this Court shall retain jurisdiction, notwithstanding such dismissal, for the
purposes of enforcing the claims, liens and security interests referred to in this paragraph and
otherwise in this Interim Order.

(c) If any or all of the provisions of this Interim Order are hereafter reversed,
modified, vacated or stayed, such reversal, modification, vacation or stay shall not affect: (i) the
validity, priority or enforceability of any DIP Obligations or Adequate Protection Obligations
incurred prior to the actual receipt of written notice by the DIP Agent, the Prepetition Revolver
Agent or the Prepetition Note Agent as applicable, of the effective date of such reversal,
modification, vacation or stay; or (ii) the validity, priority or enforceability of the DIP Liens or
the Adequate Protection Liens. Notwithstanding any such reversal, modification, vacation or
stay of any use of Cash Collateral, any DIP Obligations, DIP Liens, Adequate Protection
Obligations or Adequate Protection Liens incurred or granted by any Loan Party to or for the
benefit of the DIP Agent, the DIP Lenders or the Prepetition Secured Parties, as the case may
be, prior to the actual receipt of written notice by the DIP Agent, the Prepetition Revolver Agent

or the Prepetition Note Agent, as applicable, of the effective date of such reversal, modification,
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vacation or stay shall be governed in all respects by the original provisions of this Interim
Order, and the DIP Agent, the DIP Lenders, and the Prepetition Secured Parties shall be entitled
to all the rights, remedies, privileges and benefits granted in section 364(e) of the Bankruptcy
Code, this Interim Order, and the DIP Documents with respect to all uses of Cash Collateral,
DIP Obligations, and Adequate Protection Obligations.
(d) Except as expressly provided in this Interim Order or in the DIP
Documents, the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens, and the
Adequate Protection Obligations and all other rights and remedies of the DIP Agent, the DIP
Lenders, and the Prepetition Secured Parties granted by the provisions of this Interim Order and
the DIP Documents shall survive, and shall not be modified, impaired or discharged by: (i) the
entry of an order converting any of the Chapter 11 Cases to a case under chapter 7, dismissing
any of the Chapter 11 Cases, terminating the joint administration of the Chapter 11 Cases or by
any other act or omission of the Debtors; (ii) the entry of an order approving the sale of any DIP
Collateral pursuant to section 363(b) of the Bankruptcy Code (except to the extent permitted by
the DIP Documents); or (iii) the entry of an order confirming a chapter 11 plan in any of the
Chapter 11 Cases and, pursuant to section 1141(d)(4) of the Bankruptcy Code, the Loan Parties
have waived any discharge as to any remaining DIP Obligations or Adequate Protection
Obligations. The terms and provisions of this Interim Order and the DIP Documents shall
continue in these Chapter 11 Cases, in any successor cases if these Chapter 11 Cases cease to be
jointly administered and in any superseding chapter 7 cases under the Bankruptcy Code, and the
DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens, and the Adequate
Protection Obligations and all other rights and remedies of the DIP Agent, the DIP Lenders, and

the Prepetition Secured Parties granted by the provisions of this Interim Order and the DIP
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Documents shall continue in full force and effect until the DIP Obligations are indefeasibly paid
in full in cash, as set forth herein and in the DIP Documents, and the Commitments have been
terminated.

25. Cash Management. Unless otherwise agreed by the DIP Agent or otherwise
permitted by the DIP Documents, the Debtors shall maintain their cash management
arrangements in all material respects in a manner consistent with that described in the applicable
“first-day” order and the related motion seeking authorization to continue the Debtors’ cash
management arrangements.

26. Effect of Stipulations on Third Parties. The Debtors’ stipulations, admissions,
agreements, and releases contained in this Interim Order, including, without limitation, in
paragraphs 6 and 7 of this Interim Order, shall be binding upon the Debtors and any successor
thereto in all circumstances and for all purposes. The Debtors’ stipulations, admissions,
agreements and releases contained in this Interim Order, including, without limitation, in
paragraphs 6 and 7 of this Interim Order, shall be binding upon all other parties in interest, in all
circumstances and for all purposes unless: (a) such committee or any other party in interest with
requisite standing (subject in all respects to any agreement or applicable law that may limit or
affect such entity’s right or ability to do so), has timely filed an adversary proceeding or
contested matter (subject to the limitations contained herein, including, inter alia, in this
paragraph 26) by no later than (i) (x) with respect to parties in interest (other than the Creditors’
Committee) with requisite standing other than the Creditors’ Committee, 75 calendar days after
entry of this Interim Order and (y) with respect to the Creditors” Committee, 60 calendar days
after the appointment of the Creditors’ Committee, if any, (ii) any such later date as has been

agreed to, in writing, by the Prepetition Revolver Agent (with the consent of the Required
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Lenders (as defined in the Prepetition Revolving Credit Agreement)) or the Prepetition Note
Agent, as applicable, and (iii) any such later date as has been ordered by the Court for cause
upon a motion filed and served within any applicable period of time set forth in this paragraph
(the time period established by the foregoing clauses (i), (ii), and (iii), the “Challenge Period”),
(A) objecting to or challenging the amount, validity, perfection, enforceability, priority or extent
of any of the Prepetition Debt or the Prepetition Liens, or (B) otherwise asserting or prosecuting
any action for preferences, fraudulent transfers or conveyances, other avoidance power claims or
any other claims, counterclaims or causes of action, objections, contests or defenses
(collectively, the “Challenges”) against any of the Prepetition Secured Parties or their respective
subsidiaries, officers, directors, managers, principals, employees, agents, financial advisors,
attorneys, accountants, investment bankers, consultants, representatives and other professionals
and the respective successors and assigns thereof, in each case in their respective capacity as
such (each a “Representative” and, collectively, the “Representatives”) in connection with
matters related to the Prepetition Credit Documents, the Prepetition Debt, the Prepetition Liens
and the Prepetition Collateral; and (b) there is a final non-appealable order in favor of the
plaintiff sustaining any such Challenge in any such timely filed adversary proceeding or
contested matter; provided, however, that any pleadings filed in connection with any Challenge
shall set forth with specificity the basis for such challenge or claim and any challenges or claims
not so specified prior to the expiration of the Challenge Period shall be deemed forever, waived,
released and barred. If no such Challenge is timely and properly filed during the Challenge
Period or the Court does not rule in favor of the plaintiff in any such proceeding then: (a) the
Debtors’ stipulations, admissions, agreements and releases contained in this Interim Order,

including, without limitation, those contained in paragraphs 6 and 7 of this Interim Order, shall
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be binding on all parties in interest, including, without limitation, the Creditors’ Committee (if
any); (b) the obligations of the Loan Parties under the Prepetition Credit Documents, including
the Prepetition Debt, shall constitute allowed claims not subject to defense, claim, counterclaim,
recharacterization, subordination, offset or avoidance, for all purposes in the Chapter 11 Cases,
and any subsequent chapter 7 case(s), other than to payment in full in cash of the Carve-Out; (c)
the Prepetition Liens on the Prepetition Collateral shall be deemed to have been, as of the
Petition Date, legal, valid, binding, perfected, security interests and liens on the Prepetition
Collateral, not subject to recharacterization, subordination, avoidance or other defense, other
than to payment in full in cash of the Carve-Out; and (d) the Prepetition Debt and the Prepetition
Liens on the Prepetition Collateral shall not be subject to any other or further claim or challenge
by the Creditors’ Committee (if any), any non-statutory committees appointed or formed in the
Chapter 11 Cases or any other party in interest acting or seeking to act on behalf of the Debtors’
estates, including, without limitation, any successor thereto (including, without limitation, any
chapter 7 trustee or chapter 11 trustee or examiner appointed or elected for any of the Debtors)
and any defenses, claims, causes of action, counterclaims and offsets by the Creditors’
Committee (if any), any non-statutory committees appointed or formed in the Chapter 11 Cases,
or any other party acting or seeking to act on behalf of the Debtors’ estates, including, without
limitation, any successor thereto (including, without limitation, any chapter 7 trustee or chapter
11 trustee or examiner appointed or elected for any of the Debtors), whether arising under the
Bankruptcy Code or otherwise, against any of the Prepetition Secured Parties and their
Representatives arising out of or relating to any of the Prepetition Credit Documents shall be
deemed forever waived, released and barred. If any such Challenge is timely filed during the

Challenge Period, the stipulations, admissions, agreements and releases contained in this Interim
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Order, including, without limitation, those contained in paragraphs 6 and 7 of this Interim Order,
shall nonetheless remain binding and preclusive (as provided in the second sentence of this
paragraph) on any statutory or nonstatutory committee appointed or formed in the Chapter 11
Cases, including the Creditors’ Committee (if any), and on any other person or entity, except to
the extent that such stipulations, admissions, agreements and releases were expressly and
successfully challenged in such Challenge as set forth in a final, non-appealable order of a court
of competent jurisdiction. Nothing in this Interim Order vests or confers on any Person (as
defined in the Bankruptcy Code), including the Creditors’ Committee (if any) or any non-
statutory committees appointed or formed in the Chapter 11 Cases, standing or authority to
pursue any claim or cause of action belonging to the Debtors or their estates, including, without
limitation, Challenges with respect to the Prepetition Credit Documents, the Prepetition Debt or
the Prepetition Liens.

27. Limitation on Use of DIP Loans and DIP Collateral. Notwithstanding any other
provision of this Interim Order or any other order entered by this Court, no DIP Loans, DIP
Collateral, Prepetition Collateral or any portion of the Carve-Out, may be used directly or
indirectly by any Debtor, any Guarantor, any official committee appointed in the Chapter 11
Cases, or any trustee appointed in the Chapter 11 Cases or any successor case, including any
chapter 7 case, or any other person, party or entity (i) in connection with the investigation,
initiation or prosecution of any claims, causes of action, adversary proceedings or other litigation
(a) against any of the DIP Agent, the DIP Lenders, or the Prepetition Secured Parties or their
respective predecessors-in-interest, agents, affiliates, representatives, attorneys, or advisors, in
each case in such capacities, or any action purporting to do the foregoing in respect of the

Prepetition Debt, the Prepetition Note Obligations, the Prepetition Second Lien Notes
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Obligations, liens on the Prepetition Collateral, DIP Obligations, DIP Liens, DIP Superpriority
Claims and/or the adequate protection obligations, adequate protection liens and superpriority
claims granted to the Prepetition Lenders and the Prepetition Noteholders, as applicable, under
the Interim Order or the Final Order, as applicable, or (b) challenging the amount, validity,
perfection, priority or enforceability of or asserting any defense, counterclaim or offset with
respect to, the Revolver Obligations, Prepetition Note Obligations, the DIP Obligations and/or
the liens, claims, rights, or security interests granted under this Interim Order, the Final Order,
the DIP Documents, the Prepetition Credit Documents including, in each case, without
limitation, for lender liability or pursuant to section 105, 510, 544, 547, 548, 549, 550, or 552 of
the Bankruptcy Code, applicable non-bankruptcy law or otherwise; provided, however, advisors
to any Creditors’ Committee may investigate any potential challenges with respect to the
Prepetition Credit Documents, the Prepetition Revolver Obligations, the Prepetition Note
Obligations, the Prepetition Revolver Liens, and the Prepetition Note Liens during the Challenge
Period at an aggregate expense for such investigation, but not litigation, prosecution, objection or
challenge thereto, not to exceed $35,000 in the aggregate; (ii) to prevent, hinder, or otherwise
delay the Prepetition Secured Parties’, the DIP Agent’s or the DIP Lenders’, as applicable,
enforcement or realization on the Prepetition Revolver Obligations, the Prepetition Note
Obligations, the Prepetition Collateral, the DIP Obligations, the DIP Collateral, and the liens,
claims, and rights granted to such parties under the Orders, each in accordance with the DIP
Documents, the Prepetition Credit Documents or this Interim Order; (iii) to seek to modify any
of the rights and remedies granted to the Prepetition Secured Parties, the DIP Agent or the DIP
Lenders under this Interim Order, the Prepetition Credit Documents, or the DIP Documents, as

applicable (other than in connection with an Approved Chapter 11 Plan); (iv) to apply to the
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Court for authority to approve superpriority claims or grant liens or security interests in the DIP
Collateral or any portion thereof that are senior to, or on parity with, the DIP Liens, the DIP
Superpriority Claims, adequate protection liens, and superpriority claims granted to the
Prepetition Lenders or the Prepetition Noteholders, as applicable, unless all DIP Obligations,
Prepetition Revolver Obligations, Prepetition Note Obligations, adequate protection obligations,
and claims granted to the DIP Agent, the DIP Lenders, or the Prepetition Secured Parties under
this Interim Order, have been refinanced or paid in full in cash (including the cash
collateralization of any letters of credit) or otherwise agreed to in writing by the DIP Required
Lenders (as defined in the DIP Credit Agreement); or (v) to seek to pay any amount on account
of any claims arising prior to the Petition Date unless such payments are agreed to in writing by
the DIP Required Lenders (as defined in the DIP Credit Agreement) or are otherwise included in
the Approved Budget.

28. Loss or Damage to Collateral. Nothing in this Interim Order, the DIP
Documents, or any other documents related to these transactions shall in any way be construed or
interpreted to impose or allow the imposition upon the DIP Agent, any DIP Lender or any of the
Prepetition Secured Parties of any liability for any claims arising from the prepetition or
postpetition activities of the Debtors in the operation of their business or in connection with their
restructuring efforts (other than the Carve-Out). The DIP Agent and the DIP Lenders shall not,
in any way or manner, be liable or responsible for (i) the safekeeping of the DIP Collateral,
(i1) any loss or damage thereto occurring or arising in any manner or fashion from any cause,
(ii1) any diminution in the value thereof, or (iv) any act or default of any carrier, servicer, bailee,
custodian, forwarding agency or other person, and all risk of loss, damage or destruction of the

DIP Collateral shall be borne by the Loan Parties.
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29. Interim Order Governs. In the event of any inconsistency or conflict between the
provisions of this Interim Order, on the one hand, and the DIP Documents or any other order
entered by this Court (other than the Final Order), on the other hand, the provisions of this
Interim Order shall govern. Notwithstanding anything to the contrary in any other order entered
by this Court, any payment made pursuant to and any authorization contained in any other order
entered by this Court shall be consistent with and subject to the requirements set forth in this
Interim Order and the DIP Documents, including, without limitation, the Approved Budget.

30.  Binding Effect; Successors and Assigns. Subject to paragraph 26 above, the DIP
Documents and the provisions of this Interim Order, including all findings herein, shall be
binding upon all parties in interest in the Chapter 11 Cases, including, without limitation, the DIP
Agent, the DIP Lenders, the Prepetition Secured Parties, the Creditors’ Committee (if any), any
non-statutory committees appointed or formed in the Chapter 11 Cases, the Debtors, and their
respective successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter
appointed or elected for the estate of any of the Debtors, an examiner appointed pursuant to
section 1104 of the Bankruptcy Code, or any other fiduciary appointed as a legal representative
of any of the Debtors or with respect to the property of the estate of any of the Debtors) and shall
inure to the benefit of the DIP Agent, the DIP Lenders, the Prepetition Secured Parties, and the
Debtors and their respective successors and assigns; provided that the DIP Agent, the DIP
Lenders, and the Prepetition Secured Parties shall have no obligation to permit the use of the
Prepetition Collateral (including Cash Collateral) by, or to extend any financing to, any chapter 7
trustee, chapter 11 trustee or similar responsible person appointed for the estates of the Debtors.

31.  Limitation of Liability. In determining to make any loan or other extension of

credit under the DIP Credit Agreement, to permit the use of Cash Collateral or in exercising any
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rights or remedies as and when permitted pursuant to this Interim Order or the DIP Documents,
the DIP Agent and the DIP Lenders shall not (i) be deemed to be in “control” of the operations of
the Debtors; (i1) owe any fiduciary duty to the Debtors, their respective creditors, shareholders or
estates; and (iii) be deemed to be acting as a “Responsible Person” or “Owner” or “Operator”
with respect to the operation or management of the Debtors (as such terms or similar terms are
used in the United States Comprehensive Environmental Response, Compensation and Liability
Act, 29 U.S.C. §§ 9601, et seq., as amended, or any similar federal or state statute).

32. No Waiver. No delay or failure by the Prepetition Secured Parties, the DIP Agent
or any DIP Lender in the exercise of its rights and remedies under the DIP Documents or this
Interim Order, as applicable, shall constitute a waiver, in whole or in part, of any of such
lender’s, noteholder’s, agent’s, or DIP Lender’s rights hereunder or otherwise.

33. Proofs of Claim. The Prepetition Agents shall not be required to file proofs of
claim in the Chapter 11 Cases or any successor case in order to assert claims on behalf of itself
and the Prepetition Secured Parties for payment of the Prepetition Revolver Obligations or the
Prepetition Note Obligations, as applicable, arising under the Prepetition Credit Documents,
including, without limitation, any principal, premium, unpaid interest, fees, expenses, and other
amounts under the Prepetition Credit Documents. The statements of claim in respect of the
Prepetition Revolver Obligations and Prepetition Note Obligations set forth in this Interim Order,
together with any evidence accompanying the Motion and presented at the Interim Hearing, are
deemed sufficient to and do constitute proofs of claim in respect of such debt and such secured
status. The stipulations of the Debtors set forth in paragraph 6 hereof shall be deemed to
constitute a timely filed proof of claim for the Prepetition Revolver Agent in respect of all

Prepetition Revolver Obligations and the Prepetition Note Agent in respect of all Prepetition
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Note Obligations. In addition, the Prepetition Revolver Agent and the Prepetition Note Agent
will not be required to file any request for allowance and/or payment of any administrative
expenses, and this Interim Order shall be deemed to constitute a timely filed request for
allowance and/or payment of any Prepetition Revolver Obligations or Prepetition Note
Obligations constituting administrative expenses, as applicable and if any.

34. Insurance. To the extent that any Prepetition Agent is listed as loss payee under
the Borrowers’ or Guarantors’ insurance policies, the DIP Agent is also deemed to be the loss
payee under such insurance policies and shall act in that capacity and distribute any proceeds
recovered or received in respect of any such insurance policies in the order of priorities set forth
herein.

35. Effectiveness. This Interim Order shall constitute findings of fact and conclusions
of law and shall take effect and be fully enforceable nunc pro tunc to the Petition Date
immediately upon entry hereof. Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h),
6006(d), 7062, or 9014 of the Bankruptcy Rules or any Local Bankruptcy Rule, or Rule 62(a) of
the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective and
enforceable upon its entry and there shall be no stay of execution or effectiveness of this Interim
Order.

36. Headings. Section headings used herein are for convenience only and are not to
affect the construction of or to be taken into consideration in interpreting this Interim Order.

37.  Payments Held in Trust. Except as expressly permitted in this Interim Order or
the DIP Documents, in the event that any Prepetition Secured Party receives any payment on
account of a security interest in DIP Collateral, receives any DIP Collateral or any proceeds of

DIP Collateral or receives any other payment with respect thereto from any other source prior to

53

RLF1 21626337v.1



Case 19-11563-KBO Doc 20 Filed 07/16/19 Page 85 of 95

indefeasible payment in full in cash of all DIP Obligations under the DIP Documents, and
termination of the Commitments in accordance with the DIP Documents, such Prepetition
Secured Party shall be deemed to have received, and shall hold, any such payment or proceeds of
DIP Collateral in trust for the benefit of the DIP Agent and the DIP Lenders and shall
immediately turn over such proceeds to the DIP Agent, or as otherwise instructed by this Court,
for application in accordance with the DIP Documents and this Interim Order.

38. Credit Bidding. (a) The DIP Agent shall have the right to credit bid, in
accordance with the DIP Documents, up to the full amount of the DIP Obligations in any sale of
the DIP Collateral and (b) subject to paragraph 26 hereof, the Prepetition Lenders and the
Prepetition Noteholders shall have the right to credit bid up to the full amount of the Prepetition
Revolver Obligations and the Prepetition Note Obligations, respectively, in connection with any
sale of any DIP Collateral pursuant to section 363 of the Bankruptcy Code, under a plan of
reorganization or liquidation under section 1129 of the Bankruptcy Code, or a sale or disposition
by a chapter 7 trustee for any Debtor under section 725 of the Bankruptcy Code, in each case, as
provided for in section 363(k) of the Bankruptcy Code, without the need for further Court order
authorizing the same and whether any such sale is effectuated through section 363(k) or 1129(b)
of the Bankruptcy Code, by a chapter 7 trustee under section 725 of the Bankruptcy Code, or
otherwise. For the avoidance of doubt, the DIP Lenders’ exercise of their unqualified right to
credit bid up to the full amount of the outstanding DIP Obligations (including any accrued
interest) in any sale of the Collateral (or any part thereof) may include, with the consent of the
applicable Prepetition Agent on behalf of the applicable Prepetition Secured Party, a credit bid of

the Prepetition Obligations.
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39. Bankruptcy Rules. The requirements of Bankruptcy Rules 4001, 6003, and 6004,
in each case to the extent applicable, are satisfied by the contents of the Motion.

40. Necessary Action. The Debtors are authorized to take all such actions as are
necessary or appropriate to implement the terms of this Interim Order.

41.  Retention of Jurisdiction. The Court shall retain jurisdiction to implement,
interpret, and enforce the provisions of this Interim Order, and this retention of jurisdiction shall
survive the confirmation and consummation of any chapter 11 plan for any one or more of the
Debtors notwithstanding the terms or provisions of any such chapter 11 plan or any order
confirming any such chapter 11 plan.

42. Final Hearing. The Final Hearing is scheduled for , 2019 at
__.m. (Eastern Time) before the Court.

43, Objections. Any party in interest objecting to the relief sought at the Final
Hearing shall file and serve written objections, which objections shall be served upon: (i) the
U.S. Trustee 844 King Street, Suite 2207, Wilmington, Delaware 19801 (Attn: Juliet M.
Sarkessian, Esq.); (ii) the Debtors, 5600 Clearfork Main Street, Suite 400, Fort Worth, Texas
76109 (Attn: Bryan Gaston); (iii) proposed counsel for the Debtors, (a) Latham & Watkins LLP,
(Attn: Keith A. Simon, Esq.), and (b) Richards, Layton & Finger, P.A., 920 North King Street,
Wilmington, Delaware 19801 (Attn: John H. Knight, Esq., Paul N. Heath, Esq., Zachary I.
Shapiro, Esq.); (iv) counsel for the DIP Agent, the DIP Lenders and the Prepetition Secured
Parties, (a) Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, NY 10153
(Attn: Matthew S. Barr, Esq., David Griffiths, Esq., and Candace M. Arthur, Esq.) and
(b) Pachulski, Stang, Ziehl & Jones LLP, 919 North Market Street, 17th Floor, Wilmington, DE

19801 (Attn: Laura Davis Jones, Esq.); and (v) if any statutory committee has been appointed in
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the Chapter 11 Cases, counsel to such committee, in each case to allow actual receipt by the
foregoing no later than | ], 2019 at 4:00 p.m. (Eastern Time).

44, The Debtors shall within three (3) business days of its entry serve copies of this
Interim Order (which shall constitute adequate notice of the Final Hearing, including, without
limitation, notice that the Debtors will seek approval at the Final Hearing of a waiver of rights
under sections 506(c) and 552(b) of the Bankruptcy Code) to the parties having been given
notice of the Interim Hearing, to any party that has filed a request for notices with this Court, and
to the Creditors’ Committee after the same has been appointed, or such Creditors’ Committee’s
counsel, if the same shall have been appointed.

Dated: , 2019

Wilmington, Delaware THE HONORABLE KAREN B. OWENS
UNITED STATES BANKRUPTCY JUDGE
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DIP Credit Agreement

RLF1 21626337v.1



Case 19-11563-KBO Doc 20 Filed 07/16/19 Page 89 of 95

Exhibit B

Approved Budget
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EMES Cash Flow Forecast

DIP SUMMARY

Last Updated: 7/15/19

(5in 0005) Petition Date ME ME ME ME
10 Days 4Days

Ended Ended

Frest Frest Frest Frest Frest Frest

Week 41 0 1 2 3 4 5 6 7

Week Ending (Friday) 5-ul 15-Jul 19-Jul 26-ul 2-Aug 9-Aug 16-Aug 23-Aug ELT 20-Sep 27-5ep 11-0ct 18-Oct 25-0ct 1-Nov

Cash Collections:

Cash Receipts [
Customer Collections S 4088 S 26601 s 2316 $ 2810 $ 3583 $ 2018 $ 2146 $ 1447 $ 1476 S 1359 $ 1901 $ 2199 $ 2547 $ 3207 $ 4446 S 2843 $ 4103 $ 2515 $ 2465 $ 2658 S 46131
1
Other - - - - - - - - - - - - - - - - - - - - -
I
Total Cash Receipts $ 408 $ 2,664 I $ 2,316 $ 2,810 $ 3,583 $ 2,018 $ 2,146 $ 1,447 $ 1,476 $ 1,359 $ 1,901 $ 2,199 $ 2,547 $ 3,297 $ 4,446 $ 2,843 $ 4,103 $ 2,515 $ 2,465 $ 2,658 46,131
Cash Disbursement
1
Operating Disbursements: I
Payroll (including benefits) s (701) $ -ls (750) $ -8 (976) $ -8 (701) $ - s (976) $ -8 (701) $ -8 (701) $ @75) % (701) $ -8 (701) $ (@75) $ (701) $ (701 [$  (8159)
Insurance (125) - : - (81) - - - - (81) - - - - (431) - - - (81) - - (674)
Property Taxes - - - (596) - - - - - - - - - - - - - - - (596)
Ordinary Course Professionals (44) - : - - (175) - - - (175) - - - - (175) - - - (175) - (88) (788)
Rent - - - - (46) - - - - (46) - - - (46) - - - (46) - (23) (207)
Utilties (39) 1430): (455) - - (578) - - - (753) - - - - (376) (409) - - (364) (980) (3914)
Mining (52) (670) - - (105) (105) (450) (335) (335) (605) (605) (605) (605) (605) (605) (605) (605) (605) (605) (1,210) (8,590)
Other Production Costs (789) (1,348)) (822) (1,061) (1,759) (2,351) (1,811) (1,311) (1,559) (667) (582) (569) (823) (663) (569) (569) (744) (510) (416) (1,441) (18,227)
Logistics (456) (1,336)) (1,496) (871) (766) (1,608) (828) (722) (823) (689) (696) (486) (486) (717) (403) (509) (403) (819) (486) (1,297) (14,105)
Capital Expenditures - -1 - (175) (175) (393) (165) (740) (40) (968) (40) (40) (40) (268) (40) (40) (40) (190) (40) (40) (3434)
Other (128) (173)] (215) (50) (359) (50) (250) (50) (325) (84) (250) (50) (75) (354) (75) (225) (75) (354) (75) (998) (3914)
Total Operating Disbursements $ (233) $ (3,955)I $  (3737) $  (2834) $ (a361) $  (5084) $ (4,205 $  (3,158) $  (4314) $  (3811) $  (2873) §  (L750) $  (2729) $  (3,534) §  (2769) $  (2357) $  (2,568) $ (3,055 $  (2687) $  (6778) |$ (62,607)
Cashflow from Operations $ 1754 $ (1,192)I s (az) $ (25 $ (779) $  (3,066) $ (2,059 $  (1L,711) $  (2,838) $  (2,452) $ (972) $ a9 (182) $ (237) § 1,678 § 48 $ 1535 $ (540) $ (222) $ (41200 |[$ (16,476
1L Interest/ Fees 8.5% $ (514) $ —:s ] - s (427) $ ] -8 -8 (413) $ - s -8 - s - s (323) $ -3 -8 -8 (238) $ - s (86) $ (1,487)
DIP Interest 10.4% - 1 - - (27) - - - (227) - - - - (375) - - - (549) - (315) (1,492)
Commitment Fee 1.0% 1 - - - - - - - - - - - (47) - - - - - (14) (61)
Restructuring Professionals (524) (1,226)] - - (60) (30) (15) - (2,756) - (30) - (2,729) - (15) - (3,778) - - (6,401) (15,814)
Other - - - - - - - - - - - - - - - - - (500) - (450) (950)
Total Financing and Restructuring Costs S (1038 §  (1226) $ -8 -8 (514) $ (30) § 5) $ - $  (33%) $ -8 (30) § -5 (2729 § (746) $ 15) § -~ $ (3778 §  (1,286) $ - §  (7,266) |S (19,805)
1
Total Net Cash Flow (Deficit) S 716 5 (251815  (1,421) § 25 5 (1,292) §  (3,09%) $  (2,074) S (L711) §  (6234) $  (2,452) 5 (1,002 § 289§ (2911) § (983) § 1,663 § 48 $ (2,248 $  (1,827) § (222) 5 (11,386) |5 (36,281)
T
Cash Beginning Balance s soss s ssls 1282 0§ 731 8 733§ 6044 $ 298 § 12873 $ 1,162 § 4928 $ 2476 $ 1474 $ 1924 $ 9013 $ 8030 $ 9693 $ 10179 $ 7,96 § 6109 $ 5887 $ 1282
Net Cash Flow 716 @s18) (1,421) (25) (1,202) (3,096) (2,074) (1,711) (6,234) (2.452) (1,002) 449 (2,911) (983) 1,663 486 (2,249) (1,827) (222) (11,386) (36,281)
Cash Before Revolver Draw 3801 1282 (139) 7336 6,044 2,948 873 11,162 2,928 2476 1474 1924 (987) 8,030 9,693 10179 7,936 6,109 5,887 (5,499) (34,999)
Advance from Revolver - - I - - - - - - - - - - - - - - - - - - -
Advance from DIP | 7,500 - - - 12,000 - - - - - 10,000 - - - - - - 5500 35,000
Paydown Revolver Target Min Bal - -1 - - - - - - - - - - - - - - - - - - -
Ending Cash Balance $ 2000 $ 3801 § 1,282 $ 7,361 $ 7,336 § 6,044 $ 2,948 $ 12,873 $ 1,162 § 4,928 $ 2476 § 1,474 $ 1,924 $ 9,013 § 8,030 $ 9,693 $§ 10179 $ 7,936 $ 6109 $ 5887 § 1 $ 1
I
Revolver Beginning Balance $ 62181 $ 62,181 $ 63209 $ 62612 $ 59803 $ 56726 $ 54708 S 52562 $ 51115 $ 49639 $ 48785 $ 46884 S 44685 $ 42138 $ 39347 S 34900 $ 32057 $ 27954 $ 254390 $ 22974 63,209
Advance (LCs) - 1,028 1 1,720 - 506 - - - - 506 - - - 506 - - - - - - 3238
Deemed DIP Draws - I (2316) (2,810) (3,583) (2,018) (2,146) (1,447) (1,476) (1,359) (1,901 (2199) (2,547) (3,297) (4,446) (2,843) (4,103) (2515) (2,465) (2,658) (46,131)
Refinance
Ending Balance S 62,181 § sz,zosis 62612 $ 59,803 $ 56,726 $ 54,708 $ 52,562 $ 51,115 $ 49,639 $ 48,785 S 46884 $ 44,685 $ 42,138 $ 39,347 S 34,900 $ 32,057 $ 27,954 $ 25439 $ 22,974 §$ 20,316 S 20316
DIP Beginning Balance I $ -8 10866 S 13676 $ 17,259 $ 19277 $ 33422 $ 34869 S 36346 S 37,705 39606 $ 41805 $ 54353 $ 57,650 $ 62,09 $ 64,940 S 69,042 $ 71557 S 74,023 $ -
Refinance - - - - - - - - - - - - - - - - - - -
o 3.0% I 1,050 - - - - - - - - - - - - - - - - - 1,050
Cash Advances | 7,500 - - - 12,000 - - - - - 10,000 - - - - - - 5,500 35,000
Deemed Draws 1 2,316 2,810 3583 2,018 2,146 1,447 1476 1,359 1,901 2,199 2,547 3,297 4,446 2843 4,103 2,515 2,465 2,658 46,131
Ending Balance B -8 -1$ 10,866 $ 13,676 $ 17,259 § 19,277 $ 33,422 $ 34,869 $ 36,346 $ 37,705 $ 39,606 $ 41,805 $ 54,353 $ 57,650 $ 62,09 $ 64,940 $ 69,042 § 71,557 $ 74,023 $ 82,181 $ 82,181
Availability $ - $ -I'$ 27,500 § 27,500 § 27,500 § 27,500 $ 15500 $ 15500 $ 15500 $ 15500 $ 15500 $ 15500 $ 5500 $ 5500 $ 5,500 $ 5500 $ 5500 $ 5,500 $ 5500 $ - I3 =
Total Liquidity $ 34861 $ 34836 $ 33544 $ 30448 S 28373 $ 26662 $ 20428 S 17976 $ 16974 $ 17424 $ 14513 $ 13530 $ 15193 $ 15679 $ 13436 S 11609 $ 11387 $ 1 $ -

DRAFT-Privileged Confidential

Pagelof1 Prepared at the Direction of Counsel - Subject to FRE 408
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40 West 57th Street, 33™ Floor

glnvestment Partners New York, NY 10019
July [e], 2019
CONFIDENTIAL
Emerge Energy Services LP
6000 Western Place, Suite 465

Ft. Worth, Texas 76107
Fee Letter Agreement

Dear Ladies and Gentlemen:

Reference is made to that certain Senior Secured Priming and Superpriority Debtor-in-
Possession Credit and Security Agreement, dated as of the date hereof (the “DIP Credit Agreement”),
among Emerge Energy Services LP, a Delaware limited partnership (“Parent Guarantor”), Emerge
Energy Services Operating LLC, a Delaware limited liability company (“Emerge”), Superior Silica
Sands LLC, a Texas limited liability company (“SSS”, and collectively with Emerge, the “Borrowers”
and each a “Borrower”), Emerge Energy Services Finance Corporation, a Delaware corporation, the
financial institutions from time to time party thereto (collectively, the “Lenders” and each individually
a “Lender”), and HPS Investment Partners, LLC, as administrative agent for the Lenders and collateral
agent for the Secured Parties (in such capacities, the “Agent”). The Parent Guarantor and the
Borrowers are entering into this letter agreement (this “Letter Agreement”) in connection with the DIP
Credit Agreement. Capitalized terms used but not defined in this Letter Agreement have the meanings
assigned therein.

In connection with, and in consideration of the agreements contained in, the DIP Credit
Agreement, and the Borrowers hereby agree with Agent as follows:

1. CLOSING FEE. The Borrowers will, on a joint and several basis, pay (or cause to be
paid) to each Lender, a closing fee (the “Closing Fee) in an amount equal to 3.00% of the aggregate
Commitment Amount of such Lender as of the Closing Date, which Closing Fee will be fully earned
and due and payable on the Closing Date.

2. DIP FEE. If the Borrowers, Parent Guarantor or any of their respective Subsidiaries enters
into a debtor-in possession financing arrangement in lieu of the DIP Facility or as a refinancing or
replacement of, in whole or in part, the DIP Facility (an “Alternative DIP”) and a financial institution
other than the Lenders provides such Alternative DIP to the Borrowers, Parent Guarantor or any of
their respective Subsidiaries, then the Borrowers agree, on a joint and several basis, to pay (or cause to
be paid) to the Agent, for the ratable benefit of the Lenders, a prepayment premium (the “DIP Fee”) in
an amount equal to 5.00% of the aggregate outstanding principal amount of the Advances (including
any Roll-Up Loans) and unused Commitments of each Lender, immediately upon consummation of
the Alternative DIP.

All fees payable hereunder shall be payable in U.S. dollars in immediately available funds,
free and clear of, and without deduction for, any and all present or future applicable taxes, levies,
imposts, deductions, charges or withholdings and all liabilities with respect thereto (with appropriate
gross-up for withholding taxes). Once paid, all fees will be nonrefundable under any and all
circumstances and will not be subject to any counterclaim, setoff or other impairment or right of
rescission or turnover. At the sole discretion of the Agent, all or any portion of any fees paid to the
Agent may be allocated to any other affiliate thereof or paid to any other Person. All fees payable
hereunder shall be in addition to any fees, expenses or other amounts payable by the Borrowers to the
Agent and the Lenders under the terms of the DIP Credit Agreement.
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CONFIDENTIAL.

This Letter Agreement shall be governed by and construed in accordance with the laws of the
State of New York applied to contracts to be performed wholly within the State of New York and any
applicable laws of the United States of America, including the Bankruptcy Code. Each Credit Party
hereby consents and agrees that the Bankruptcy Court shall have exclusive jurisdiction to hear and
determine any claims or disputes between the Credit Parties, Agent and Lenders pertaining to this
Letter Agreement or to any matter arising out of or relating to this Letter Agreement; provided, that
the Agent, Lenders and the Credit Parties acknowledge that any appeals from the Bankruptcy Court
may have to be heard by a court other than the Bankruptcy Court. EACH PARTY TO THIS
AGREEMENT HEREBY EXPRESSLY WAIVES ANY RIGHT TO TRIAL BY JURY OF ANY
CLAIM, DEMAND, ACTION OR CAUSE OF ACTION ARISING UNDER THIS LETTER
AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED
OR DELIVERED IN CONNECTION HEREWITH.

This Letter Agreement is the Fee Letter referred to in the DIP Credit Agreement. The parties
hereto hereby agree that the Borrowers’ obligations under this Fee Letter shall constitute Obligations.
The parties to this Letter Agreement agree that this Letter Agreement is an Other Document for the
purposes of the DIP Credit Agreement. The terms of this Fee Letter may be subject to approval of the
Bankruptcy Court.

This Letter Agreement may not be amended or waived except by an instrument in writing
signed by the Lenders and the Agent. This Letter Agreement may be executed in any number of
counterparts, each of which shall be an original and all of which, when taken together, shall constitute
one agreement. Delivery of an executed counterpart of a signature page of this Letter Agreement by
facsimile transmission or other electronic transmission shall be effective as delivery of a manually
executed counterpart of this Letter Agreement. There are no third party beneficiaries to this Letter
Agreement.

[Signature pages follow.]
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Very truly yours,

HPS INVESTMENT PARTNERS, LLC

By:

Name:
Title:

[SIGNATURE PAGE TO FEE LETTER AGREEMENT]
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EMERGE ENERGY SERVICES OPERATING LLC

By:

Name:
Title:

EMERGE ENERGY SERVICES OPERATING LLC

By:

Name:
Title:

SUPERIOR SILICA SANDS LLC

By:

Name:
Title:

[SIGNATURE PAGE TO FEE LETTER AGREEMENT]
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